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Court of Appeals of the District of Columbia 


No. 4746. 


Elsie A. Steele, Appellant, 


vs. 


Sidney B. Harrison et al. 


( 

a Snin-eme Court of the District of Coluihlha. 

E(piity. No. 4(5987. | 

I 

Elsie A. Steele, PlaintilT, I 

i 

I 

I 

VS. I 

Sidney B. Harrison, Raymond B. Dickey, and jWiLLiAM E. 

Dayis, Defendants. i 

j 

United States of America, 

District of Columbia, ss: 

1 

Be it reniemhered, tliat in the Supreme ('’ourt:of the Dis¬ 
trict of Columbia, at the City of Washington, i;n said Dis¬ 
trict, at the times hereinafter mentioned, the following 
pa])ers were tiled and ])roceedings had, in the above-entitled 
cause, to wit: I 


I 

I 


1—t74{5a 


I 

j 

i 

i 

i 
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1 Hill of ('oinplaint. 

Filed Mav 20, 1927. 

• 

Til tlio Siiprenu' Foiiii of tlii' Disti'iet of (\iliiml)ia, TToldiiii? 

ail F.(}nity Court. 

F(juity. Xo. 409S7. 

Fi.sie a. S'i'kkli:. Fla in tiff, 


Sidney B. IlAiarisoN. Favmond F>. Du'Kev, and William K. 

Davis, Defendants. 

To tlie Supreme (’otirl of 1 }h‘ District of ('ohiinl>ia, lioldini; 
an Ivjiiity Court: 

Your petitioner Klise A. Stet*le res])e(‘tfully states to the 
Court as follows: 

1. That s1k‘ is a eitiz(*n of tlu* Cnited States and a resident 
of the District of Colunihia and hrin.us tins suit in her own 
riii:ht as hereinafter set forth. 

2. That the (hd'iMidants Sidn(‘y B. Harrison, Ttayniond IC 
Diekev and William F. Davis ar(‘ all citizens of the Cnited 

ft 

States and residents of the District of ('olumhia: tlie de¬ 
fendants Sidiiev 1). Harrison and Bavmond B. Dickc*v are 

* ft ft 

sued herein as Trustees and the defendants Sitlney B. 
Harrison and William F. Davis are sued herein in their 
own ri.e:ht as hereinafter set forth. 

o. That lu‘retoforc‘ to wit, on .May 15, 192(5 and for a 
lone: time prior theredo tlu* jilaintitV Flise A. Steele was 
the owner as tmiant in common with Blanche A. Davis.of 
the real estate, lo^^elher with the improwmienls thereon, 
described as follows: Lot numhercM Thirty-one (.‘H) in C. 
Helen Metcalf's suhdivison in s(juare nunihered Four hun¬ 
dred and one (401), as ])er ])lat recorded in the Ollice 
2 of the Surveyor for tlu* District of C'olumhia in Fiber 
55 at folio 50, heiii.n' the same ])ro])erty hereinafter re¬ 
ferred to as Parcel Xo. 1 : also ])arts of original lots num¬ 
bered Fi^ht (S) and (9) in Sipiare numbered Four hundred 


3 


ELSIE A. STEELE VS. S. r>. UARRISOX ET !AL. 

I 

I 

and one (401): be.i»'innin,^' on Xiiitli Street at aipoint distant 
'2'2 feet 711* inches sontli from the northeast corner of said 
s(jiiare Four ]iunrdi*ed and one (401) and running thence 
sontli alon.e: said Xintli Street *20 feet 414 inches, thence 
east S() feet S inches, tlience north *20 feet 411 inches, thence 
west SO feet S inclies to Ninth Street and ])lace |of heicinning, 
heiiii*- th(‘ same })ro])erty hereinafter referredj to as Parcel 
No. 2; and also l.ot nnmhered Sixty-one (()l) iin Lyman F. 
FHis’ sill)division of lots in s(iiiare nnmhered Fii*’ht hundred 


Ollice of the 
laher 99, at 
ieferred to as 


and ninety {S90), as jx*!- })lat recorded in thei 
Surveyor for thi‘ Distrii't of (Xiliimhia, in 
folo 9M, heini;- the same property hereinafter p 
Parcel No. 3. I 

I 

That Parcel No. 1 is subject to a Building Association 
trust of Twelve thousand dollars ($12,000.00)1; Parcel No. 

2 is subject to a. trust of Fiii'lit thousand five Jiundred dol¬ 

lars ($8,500.00) and Parcel No. 3 is subject t'o a Building 
Association trust of Six thousand five liuntlred dollars 
($6,500.00). I 

4. That the real estate firm composed of William E. Davis 
and Lewis P. Steele trading under the firm name of Davis 
cS: Steele were indebted to the said defendant Sidney B. 
Harrison in the sum of Seven thousand three hundred and 
fifty-five dollars ($7,355.00); that the said fit’m of Davis 
& Steele have been collecting the rents and income from 
the hereinbefore mentioned properties and their affairs 
became so involved that this ])laintiff insisted ;that the col¬ 
lection of the rents and income from said properties 

3 should be turned over to someone else for that pur¬ 
pose and Walter A. Brown, a real estatp agent, was 

decided on for that ]nir])ose, and pursuant to this arrange¬ 
ment this plaintiff was I'eipiested to sign tlje necessary 
pa])ers authorizing said Brown to collect thb rents and 
income from said properties, and on the 15th day of May, 
lt)26, this plaintiff* was presented with papersi represented 
by said defendant William E. Davis as being pecessary to 
authorize said Brown to collect the rents and income from 
said properties and he recpiested the plaintiff to execute the 
same. Belying upon the said representations ajnd believing 
that that was all she was doing and that no further or other 
disposition was being made by her of her interest in said 
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properties, tlie plaiiititT sii^i'.ecl tlie papers and Mr. Bro\m 
did for a loiii:;’ time thereafter eollect the rents and income 
from said properties. This plaintilT says it \vas not until 
a few days that she discovered that a jiaper writing 
purporting to lx? a deed sigaied by her and Blanche A. 
Davis had been filed of record in the Office of the Recorder 
of Deeds of the District of Columbia on May 22, ir)2(), 
wherein and whei*eby the said alleged deed purported to 
convey to one Francis L. Davis (who is a lirother of said 
'William E. Davis) the fee simple title to all of the here¬ 
inbefore described ])ro])erties, subject to the trusts here¬ 
inbefore mentioned: that on the same date, that is, May 15, 
1926 there was made and executed what purported to be a 
deed of trust bv said Francis L. Davis to the defendants 
herein Ravmond B. Dickev and Sidiiev B. Harrison, as 
Trustees to secure A. L. Timbelake in the sum of Seven 
thousand three hundred and fifty-five dollars ($ 7 , 250 . 00 ), 
said deed of trust ])eing recorded on ^Lay 22, 1926; that on 
May 25, 192f), there ])urported to be a release from the de¬ 
fendant Trustees Ravmond B. Dickev and Sidnev B. 

• » » 

4 Harrison, ])ur])orting to release the said deed of trust 
dated May 15, 1926 and recorded on May 22, 1926; 
that on the 25th day of May, 1926, there appears a ])a])er 
writing purporting to lie executed by said Francis L. Davis 
to the said Ravinoiul B. Dickev and Sidnev B. Harrison, as 
Trustees, to secure William E. Davis and Lewis P. Steele 
in the sum of Seven thousand three hundred and fiftv-five 
dollars ($7,255.00), said ])a])er writing being recorded on 
the 2/th day of May, 1926: and on May 25, 1926 there pur- 
])orts to be a dt‘(.‘d in fee sinpile ])y said Francis L. Davis to 
Elsie A. Ste(‘le and Blanche A. Davis conveving the said 
hereinbefore deseribed ])roperties subj(‘ct to the hereinbe¬ 
fore mentioned trusts and subject further to the alleged in¬ 
debtedness ])ayable to said Sidney B. Harrison, said deed 
being recorded on May 29, 1926, all of said pa])er writing 
being recorded in the Oflice of the Recorder of Deeds of the 
District of Columbia. 

The })lainlirf s;iys tliat she is a married woman and was 
on said 15th day of May, 1926 and for a long time prior 
thereto and still is the wife of Lewis P. Steele: that she was 
not then and is not now indebted to said Sidnev B. Har- 
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rison, William P]. Davii’ or Tyjwis P. Steelej and that the 
deed purporting to be executed by her on thp 15th day of 
May, 1926 and recorded on the 22iid day of May, 1926, in the 
Office of the Pecorder of Deeds for the District of Colum¬ 
bia, is not her deed and is an attempt by said M'illiam PI. 
Davis to defraud this ]ilaintin‘ out of her interest in said 
properties, and this plaintiff further says that said Sidney 
B. Harrison, who is also named as Trustee in the alleged 
deed of trust, is the real ])arty attempted to be secured and 
she does not believe that the deed of trust made on the 
15th (lav of ^lav, 1926 and recorded Mavl22, 1926 was 
5 made or attempted to secure said A. L. ITmbelake to 
be the real party to be sch'UixhI, but thatlsaid Timbe- 
lake was nnu'elv a straw man for said llarrislon and that 
for some reason unknown to the plaintiff thei, said fraud 
could not be carried througli by using said Timbelake's 
name and that thereafter the said deed of trust was at¬ 
tempted to be released and a new deed of trust made wherein 
tlie names of AVilliam K. Davis and Lewis P. Steele were 
used for a similar purpose as that which said 'timbelake's 
name was used, that is, to conceal the name of said Harri¬ 
son; that said fraudulent deed of ti*ust for Seven thousand 
three hundred and tifty-live dollars ($7,855.00) dated .May 

25, 1!)26 and ivcorded .Mav 27, 1926 still remains of rec- 

• • ' 1 

ord on the records of the Oflice of the KecordeP of Deeds 
of the District of Columbia unreleas(Hl and accor^ling to the 
records in said Office it a])])ears as a blanlad ttust on all 
of the hereinbefore* described ])ro])erties. j 

5. That on or about May 1, 1927, all of the hereinbefore 
d(*scril)c*d j)ro])erties were advertised for sale jand have 
since been advertised in the The Kvening Stall, a news- 
])aj)er published in the City of AVashington, District of Co¬ 
lumbia, advertising said ])ro])erties to be sold at public auc¬ 
tion at the office of 'Jdiornas J. Owen Son, 1425 Plye 
Street, Northwest, on P^riday, the 2()th day of Atay, 1927, 
at 2.00 o'clock P. M., said sale pur})orting to be made under 
the alleged deed of trust dated May 15, 1926, being In¬ 
strument Xo. 128, recorded May 22, 1926 among the Land 
Pecords of the District of Columbia. i 

The ])laintiff further says that she is not indebted and 
never was indebted to said Sidnev B. Harrison oil* to anv 
of the parties purporting to be secured by the said alleged 
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deed of trust and that slie nevc'r authorized any other 
])ersoii or j)ersons to ])Ied.e:e the hereinbefore described 
})ro|)erlies as security for this debt or any other debt, 

6 and slie further savs lliat if the said sum of Seven 

thousand 'three hundred and tiftv-tive dollars 

% 

($7,.‘h')r).()0) is owini;' it is not owini;' from her and she is in 
no way liable therefor. 

This })laintiir furtlun* says that the said Sidney B. Har¬ 
rison and the said William K. Davis, for the ])urpose of im- 
])osinir on and defraudini;' this ])laintirf out of her just rights 
in and to the lunvinhefore (U'scrihed properties, ditl enter 
into a sclieine for that purpf)se and contrived to that end by 
attem])ting to make conveyance to Francis L. Davis, brother 
of William F. Davis, althougli said Francis L. Davis was not 
entitled to said ])ro])(‘rties nor did he have any interest in 
and to the same and gave no consideration therefor and 
tliat h(‘ was ns(‘d by the said Sidney IT Harrison and the 
said William F. Davis to hi(h‘ the true transaction and that 
the attem])ted deed of trust ])nrporting to be mad(‘ by Fran¬ 
cis L. Davis dated tlu‘ loth day of May, and recorded 
on tlu‘ *2*2nd day of th(‘ same month was ])art of the scheme 

(‘nten‘d into hv and between the said Sidnev B. Harrison 

• • 

and the said William F. Davis and that said Timbelake 
named in said deed of trust was onlv a straw man named 
for th(‘ ])ui*])ose of carrying out the fraud u])on this ])lain- 
tiff: that this ])laintiff does not know whether or not said 

Timlu'laka* was willine,* to follow the said SidiK‘v B. Harri- 

« • 

son and Ilu‘ said William F. Davis in carrying out their 
sclumu* and savs that the* second deed of tinist which wjis 

da1(‘d Mav ‘Jo, Dt'Jb and ivcorded Mav *27, 11)*2() was to take 

• • 

the ])lace, as ])art of said sclnnne, of the {)rior tleed of trust 
])ni‘})orting to secnr(‘ said 'rimbelake and that the ])arties 
William F. Davis and Lewis P. Steele mentioned in said 
second deed of trust were not the true ])arties to be secured 
and if any nioiu'y nnnitioned in said deed of trust was 

7 du(‘ or ])ayahlc oi- any ind(‘btedness, this ])laintitr did 
not owe the same or any ])art thereof or become bene- 

fit(‘d in any manner whatever and all the transaction herein 
referred to is a scheme to defraud this plaintitY. 

(). This ])laintiff further says that said William P]. Davis 
is now and has for a long time prior hereto been receiving 
the rents, issues and protits from all the aforesaid pieces 
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of real estate and has not accounted for the samei to this 

I 

plaintiff or to anyone for her and has refused and continues 
to refuse to account tlierefor, and tliat tliere is a lari>:e sum 
due and owin^- to tliis plaintiff out of the proceeds Received 
by the said William E. Davis from the rents, isspes and 
profits of the real estate hereinbefore mentioned ipid this 
plaintiff is entitled to an undivided one-half of all; of said 
proceeds, the exact amount of which is unknowni to this 
plaintitl’ and she has no way of ascertaining the tfue and 
correct amount except from a proper accounting frpm said 
William E. Davis. i 

7. This plaintiff further says that the only way h^r inter¬ 
est in and to the aforesaid ])ro])erties can be protjected is 
that a receiver or receivers be appointed for the Jmrpose 
of collecting the rents, issues and profits from s^iid real 


estate and to take charge of the real estate until 
order of this Court. 


further 


Wherefore, the premises considered, your pcititioner 
prays: I 

1. That process may issue to the defendants Sidney B. 
Harrison, Raymond B. Dickey and William PI. Ddvis and 
each of them reciuiring them and each of them to! appear 
and answer the exigencies of this Bill of Complaintf. 

2. That a receiver or I’eceivers be appointed to col- 
8 lect the rents, issues and profits of said rea} estate. 

3. That the said Sidnev B. Harrison and Piavmond 
B. Dickey, Trustees, be restrained from selling or jolfering 
for sale the hereinbefore described properties uiider the 
deeds of trust or either of said deeds of trust in said Bill 
of Com])lainl mentioned and that they be restrained from 
conveying or attempting to convey the said propcjrties or 
any ])art thereof ])ending final decree in this cause and upon 
final decree that they be permanently enjoined. | 

4. That the said William E. Davis be required tojaccount 

for the rents, issues and profits received by him from the 
tenants of said properties or from Walter A. Brown or 
from anyone else who may have paid him on accouiit of the 
said properties as rents or otherwise. | 

5. That the said Sidney B. Harrison be restrain^ from 
collecting or attempting to collect by sale or otherivise the 
moneys mentioned or the indebtedness mentioned! in said 


I 

j 

i 
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deeds of trust or either of said di'eds of trust or any part 
thereof out of the properties hereinbefore mentioned. 

(). And for such other and fiirtlier relief in the premises 
as the nature of tlie case may re(iuire and to the Court may 
seem just and proper. 

KLSIE A. STEELE, 

Pefifioner. 

WALTER C. BALDERSTOX, 

At to rue y for Pei if loner. 

DisTracT of Coi.xtmbia, ,9.9: 

T, Elsie A. Steele, beini»- first duly sworn on oath depose 
and say that T have read the foreg*oinir Bill of (^om- 
9 plaint by me subscribed and know the contents 
th(‘reof: that the facts therein stated of my own per¬ 
sonal knowledii’e are true and those stated on information 
and belief, I believe to be true. 

ELSIE A. STEELE. 

Subscribed and sworn to before me this 20th day of !May 
A. 1). 1927. 

[seal.] joiix w. wood, 

Noiarn Puhlie, I). C. 

S('parafe Ansirer of Sidnetf B. Harrison. 

Filed :\ray 27, 1927. 


******* 


Comes now Sidney B. Tlariason and for answer to the ])e- 

tition heretofore filed herein, savs as follows: 

. * 

1. He believes the allegations of ])arag*raph one to be 
true. 

2. He admits the allegations of paragraph two, except as 
it attem])ts to sue him in his own right, and says that he 
has no rights in the premises, and should not be made a 
party hereto excepting as a trustee. 

3. He assumes the allegations of paragraph three of said 
petition to be correct, but as the title and description of said 
proiierty, together with the trusts thereon are a matter of 
record, he calls for the production of the record. 
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4. Answering paragraj)!! four of said petition this de¬ 
fendant denies that the real estate firm composed of William 
Fj. Davis and Lewis P. Steele, trading under the firm 
10 name of Davis and Steele, was indebted to him in 
the sum of Seventv-three hundred fiftV-five dollars 

*■ . "I 

($7,355), and denies that in consequence of any such al¬ 
leged indebtedness the plaintiff had anythingj to do with 
the selection of Walter A. Drown, a real estatje agent, for 
the pur])ose of making collections on the property referred 
to, and says that tlie facts respecting the signing by the 
])laintitT of a certain pa])er touching the collelction of the 
rents on tlie ])ro])erty referred to in the third piaragrai^h of 
])laintiffs ])etiti()n are as is liereinafter detailed. This de¬ 
fendant is advised and believes, and so ])eliqving denies 
that the said plaintiff signed any paper relating to said 
])roj)erty under any misap])rehension as to its identification 
or purport, and ])arlicularly upon such information and 
l)elief denies tliat at the time she signed the deed relating 
to said ])roperty i-efei-red to in said paragraph, and more 
fullv liereinafter detailed, tliat slie tliouglit she iwas signing 
a paper for the collection of rents as alleged therein, and 
avers the fact to he that the said ])laintiff signed eacli and 
every of the i)a])ers relating to said property! in the full 
knowledge of the character of the paper, its purpose and 
import. I 

With resjiect to tlu^ allegation in said panigra])h of a 
De(‘d of Trust dati*d .May 15, ld2(), made by Francis L. Da¬ 
vis to this defendant along with Kaymond D.; Dickey, as 
3'rustees, to secui'e A. L. Timlierlake, in the sumiof Seventy- 
three hundred tifty-livi‘ dollars ($7,355), this defendant 
says that ])rior to the time when he was asked to release 
said ti'ust he had no knowledge or information respecting 
the same. lie admits that one Francis L. Davis did e.xe- 
cute a certain Deed of 'frust dated yiay 25, 1926, in which 
this defendant and Kaymond B. Dickey werq named as 
Trustees, and that the same was signed, executed and de¬ 
livered for the i)ui-])ose of securing a note dijawii to the 
oi-der of William F. Davis and Lewis l^ Steele, in 
11 the sum of Seventv-thi-ee liundred fiftv-five dollars 

• •' I 

($7,355), and that said trust was duly recorded on 
May 27, 1926. He has no knowledge respecting any other 

2—4746a 


I 
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transaclions respecting: said prorerly as detailed in said 
l)aragrapli. lie deni(‘s that any conveyance by Francis L. 
Davis to Flsie A. Sleche and Dlanclie A. Davis, on May 2.), 
192G, or on any other day, or at any other time, was made 
subject to any alk\i;’ed indebtedness ])ayable to him, and 
avers the fact to be that such was not tlie case, as tliere 
was no such indebtedness due to him, as tlie said plaintiiT 
well knows. 

Answerini»* further said ])arai»raph tliis defendant admits 
that the })laintiff is a married woman, and that she was 
on the loth day of May, 192(), and for a loni;* time ])rior 
thereto, and still is, the wife of L(‘wis i\ Steele. He admits 
that she was not then, and is not now indebted to this de¬ 
fendant; whether or not she was on May loth, 1!)2(), or has 
subse<inently become* indebted to W'illiam F. Davis and 
Lewis P. Steele, this defendant has no knowledii'e, or infor¬ 
mation. He denies that the deed executed by the ])laintilT 
on ^lay lb, 192(1, and recorde<l on May 22nd, 192G, in the 
ofiice of the Kecorder of Deeds of the District of Columbia 
is not her deed, and is advised and believes, and believini;* 
avers that said paper writine,* is her deed, and contains her 
own g-enuine sii;-natnre thereto, with an acknowled^Tnent 
thereof before a Xotarv Pu])lic in and for the District of 
Folnmbia. This def(*ndant further denies that he is the 
real party attempted to be secured, either under the deed of 
May loth, 192(1, aiid designated as the “Timberlake'’ trans¬ 
action, or that he was the ri‘al party secured or intended 
to be secni’ed under anv other (h‘ed of trust made with re- 
si)ect to said })roperty, and says that the facts with 
12 res])ect to the deed of tiaist dated May 2b, 192(1, and 
recorded on May 27, 192(1, in the Ofiice of the Re¬ 
corder of Deeds for the District of Oolnmbia are as is more 
fully detailed: he denies that A. L. Timberlake referred to 
in said ])arai‘rai)h was a strawman for the benefit of this 
defendant, and avei*s that such alleg-ation is without a 
shadow of foundation in fact. As hereinbefore stated this 
defendant ai>'ain denies that he has any knowledi>-e res])ect- 
ing' the alk\e.‘c‘d Timbt‘i‘lake deed of trust, but ai^'ain asserts 
that it had no connection whatsoever with this defendant. 
He denies that the deed of trust of May 2b, 1926, and re¬ 
corded May 27, 192(1, was in anywise fraudulent, and avers 
the fact to be that said deed of trust was in all respects 
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legal, valid, and obligate.ry on the grantor tberein, and all 

persons who thereafter ac(iuired title from or through said 

grantor therein; and further he savs that s^id trust is a 
” . ... * ' 
legal, valid, and subsisting ol)ligation on the property spe- 

cilically described and conveyed therein, and; for the pur- 

])oses therein set forth, all as more fully will hereinafter 

appear. | 

b. This defendant admits that the property referred to 

by the plaintiff in paragraph three of her bill iof complaint, 

was advertised as alleged in paragra])h live of said bill; he 

says that due to an error on the ]>art of thy Auctioneer 

who ])repared said advertisement there was |an incorrect 

descri})tion of the instrument under which salg was to have 

been made, and for that I’eason said advertiK'^1 sale was 

})Ostpolled, and all proceedings intended to be had under 

said inaccurate advertisement were promptjly cancelled 

as soon as the matter was called to the attention of this 

defendant. | 

13 Answering further said ])aragraph tlilis defendant 

admits that said plaintiff was not indebted to this 

defendant, but denies that the deed dated Mlay 15, 1926, 

from plaintilf and lllaiiche Agee Davis, to Ph'anicis L. Davis, 

and signed, executed, acknowledged by them, ahd delivered 

to the said Francis L. Davis, was not her act aiiid deed, and 

avers the fact to be that said iiajicr writing isiher deed as 

well as that of Blanche Agee Davis, and bears! the genuine 

signature of said plaintiff as well as that of Blanche Agee 

Davis thereon, and thereto, lie further avers 'on informa- 

• • i . 

tion and belief that the said ])laintiff accompanied by her 
husband, Lewis P. Steele, met by aiipointment Blanche 
Agee Davis, and AVilliam F. Davis, and that;all four of 
them rejiaired to the office of a Notary Public! in and for 
the District of Columbia, on said ]\Iay 15, 19::i|6, and said 
])laintitf and said Blanche Agee Davis, after carefully read¬ 
ing said deed, signed the same in the iiresence of; each other, 
as well also in the presence of their respective husbands, 
and in the presence of the Notary Public, whd thereupon 
took official acknowledgment of said deed, all a^ shown by 
the affidavits of Blanche Agee Davis, the wife of lAVilliam K. 
Davis, one of the defendants herein, and of M.i Grace De- 
lany, the Notary Public who took said ackno^\rledgments, 
marked defendants Exhibits “A^’ and ‘'B,’' and prayed to 
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he read in connection with, and whicli is hereby adopted as 
part of this answer. 

This defendant denies and brands as maliciously false, 
the allegation in said ])aragraph that ho and the defendant 
Davis entered into any })lan, agreement, or scheme of im- 
})osing upon or defrauding the ])laintirr in any way, manner 
or form, and particularly with respect to said property: he 
denies that he had any knowledge or information touching 
the Deed of Trust of May 15, 1!)2(), until after its exe- 

14 cution and recordation, and denies that said deed of 
trust of May 15, 11)2(), grew out of any plan or al¬ 
leged scheme to which this (hd'endant was a ])arty or of 
which he had any information, and iterat(‘s the fact as 
res]^ects said deed of trust to l)c‘ as Inuannhcforc* allegi'd. 

Answering further said ])aragra])h ])articularly as re¬ 
spects tin* Deed of Trust of May 25, l‘.)2(), and recorded 
5Iay 27, ir)2f), securing tin* ))aym(.nit of a note of Seventy- 
three hundred and tifty-five dollars (:i^7,2)55), which said 
note was made by one Francis L. Davis to the order of 
AVilliam F. Davis ami Lewis D. Sti*(‘l(‘, and bv them en- 
dorsed in blank, this defendant avei’s the facts to be as 
follows: a sliort time ])rior to May 25, 192(5, William F. 
Davis, one of the defendants her(‘in, and L(‘wis P. Steele, 
the husl)and of tlie ])laintiff wc‘i‘e indebted to Sue K. Har¬ 
rison, the wife of this (hd'endaiit, in a sum nearly e(iual to 

the amount stat(‘d lierein, namelv Seveiitv-three humlred 

• • 

and fifty-five doMai’s (:^7,2)55), a larg(‘ ])ortion of which 
said indebtedness was secured by Di‘ed of 'frust on certain 
of the parts or parcc'ls of ])i-op(‘rty set forth in ])aragra])h 
three of ])laintiffs Rill of Fom])laint : that default had been 
made and continued for a long ])(‘riod with i-esp('ct to the 
])aymonts of both principal and inter(‘st: tlu‘ said Steele, 
hus])and of the j)laintiff, and the* said Davis, one of the 
defendants, called u])on this (Udendant and infoimied him 
of their inability to pay the arrearage of i)rincipal and 
interest due on their obligations of which Sue 1\. Harrison, 
the wife of defendant was holder and owner, which they 
similarly well knew, and ])ro])osed that they combine their 
several obligations into one note, payable in monthly in¬ 
stallments of One hundred and fifty dollars ($150) each, 
and secure the same with a second Deed of Trust on 

15 the ])roperty described in ]'«'iragra]>h three of ])lain- 
tiffs Bill of Complaint, upon some of which property 
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this defendant's wife, was, as heretofore stiated already 
secured. It was furtlier re])reseiited to this defendant that 
all of said property was under rental, and tlud the rentals 
therefrom would be a])i)lied in makiina; the ])roposed 
monthly payments on said note. This defeiuhpit says that 
he advised the said Steele and the said Davis t)iat he would 
take up the matter with his wife, and ascertaiii her wishes 
in respect to said ])!an. Tluu’eafter he advised the said 
Steele and the said Davis that his wife woidd jacce])t their 
proposal and for them to ])]’e])aiH‘ the nec(‘S5iiary pa])ers, 
and submit them to Mr. K. 1>. Dickey, his and his wife’s 
attorney, for ai)i)ro\'al. That thereafter i\ note in the sum 
of Seventv-three huinlred and liftv five dollars and two 

• * I 

cents ($7,355.02) made by Francis L. Davis, dait(*d .May 25, 
1926, in favor of William F. Davis and Lewis P. Steele, 
and endorsed ])y them in blank, and a Deed of Trust bear¬ 
ing the same date and securing the payment oif said note, 
was teiulered this defendant for his wife, liy tlie said 
Steele and the said Davis, agri‘eal)k* to said proposal, and 
was accepted by his said wife in sett lenient and! li(inidation 
of all claims and obligations which his wife lu‘ld|of the said 
Steele and the sai<l Davis, aiul a})propi-iate releases were, 
bv his said wife, given and caused to lie given, releasing 
all projierty which was held in her behalf as security for 
the obligations which she then luhd of the said iSleele and 
the said Davis, including two (2) of the three (3i) {)ieces or 
liarcels described in this suit. i 

Answering further said paragraph, this defeijidant says 
that according to the records, on May 25, 1926, the fee 
sim})le title to all of the land and ])i’emises set forjtli in ])ara- 
grai)h 3 of her bill of complaint was in Francis' L. Davis, 
the maker of the not(‘ for Seventy Three! Hundred 
16 and Fifty-live Dollars and two cents ($7,355.02), 
liearing date May 25, 1926, and secured by the Deed 
of Trust of even date therewith, hereinbefore jset forth. 
That said note, so secured as aforesaid, was negotiated to 
the wife of this defendant by the payees, namely, William 
F. Davis and Lewis P. Steele, in due cours(‘ and for value, 
and without any notice to her of any inlirmity in the instru¬ 
ment or defect in the title, if any such existed, hnd under 
the circumstances hereinbefore related at length,! and this 
defendant accordingly avers that his said wife bebame and 
is the holder thereof in due course. i 


I 
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Answering further said paragraph, this defendant says 
tliat he lias no knowledge of what consideration emanated 
from Francis L. Davis to the plaintilf and to Blanche Agee 
Davis for the transfer in fee simple of the hereinbefore 
referred to jiroperty. He says that he is advised by coun¬ 
sel learned in tlie law that the ])laintitT cannot, by her sol¬ 
emn instrument or deed under seal, properly acknowledged 
as reipiired by law, transfer to a third person all her right, 
title and interest in and to realty, thereby enabling such 
third ])erson to create obligations in res])ect thereto and 
secured thereon, which said negotiable obligations are ac- 
(luired by parties in due course, which this defendant avers 
his wife. Sue K. Harrison, to be, and thereafter atteni])! to 
avoid the conseiiuences of her act and solemn engagement 
on the spr/cious ]>lea that she did not know the character 
of the instrument she was signing, when she signed and 
acknowledged a deed: and a fortiori did not understand its 
legal im])ort. He denies that he ever entered into any 
scheme, ])lan or arrangement with the defendant AVilliam 
F. Davis having for its ]uirpose and object the conveyance 
of the property in (piestion from the plaintilT, along 
17 with Blanche Agee Davis, as tenants in common, to 
Francis L..Davis, or to any other person, and avers 

the fact to be that he did not know that the title to anv of 

« 

said ])r()})erty was in the plaintitT and Blanche Agee Da¬ 
vis, or that the same ever had been in them; he further 
savs that he had never seen an abstract of title on said 
])ro])erty, if any such was in existence, and that the only 
(piestion that his wife was concerned in at the time she 
agreed to accept the aforesaid obligation of Seventy Three 
Hundred and Fifty-five Dollars and two cents ($7,‘>r)r).0‘J), 
was as to whether or not the person making and giving the 
de(Ml of trust securing the payment of said note had vested 
in him or them the record title to said property, so as to le¬ 
gally create and issue the deed of trust as an instrument of 
security, and he avers that such was the case in res])ect 
to the aforesaid transaction. 

(). Answering ]>aragrai)h (5 of said bill of complaint, this 
defendant denies that said William E. Davis is now receiv¬ 
ing the rents, issues and protits from or on any of the pieces 
or fiarcels of real estate set forth in Paragraph .‘1 of said 
Bill of complaint, and denies that the said William E. 


ELSIE A. STEET.E VS. S. B. HABBISO:^- ET AL. 


15 


Davis has boon rocoiviii£»: any part of the aforesdnl rents, 
issues and ])rofits since in or about Ine month of| October, 
]92(), and all for the reasons more fully hereinafter! detailed. 
This defendant has no knowledj^’e of what amounjt, if any, 
of said rents, may have been collected on said Iproperty 
by the said IVilliam E. Davis prior to October, il92(), but 
says that said plaintiff cannot lei»'ally superimpose an 
account ini? suit between herself and the said Wlilliam E. 
Davis, if to any such she should be entitled, upon an in¬ 
junction suit between herself and this defendant,| tog'ether 
with his co-trustee herein. | 

Answerin.i? further said parai?Ta])h, ])articularly 
IS with res])ect to the alle.i*‘ed mis-appli(*ati(tn of the 
rents, issues and profits from the pro])erty| involved 
herein, this defendant avers the facts to l)e as! respects 
thereto, as well also as resjiects the allei»'ation of jhe jdain- 
tiff in Parai>ra])h 8 of said bill of complaint, sh0 was in¬ 
duced by the said defendant Davis to siii’n a dded under 
the mis-ap])rehension that she was sii>nini>* a i)apoij whereby 
Walter A. Brown, a realtor of the District of Columbia, 
was to collect the rents on said property, this (^efendant 
avers the facts to be as follows: i 

-Vfter Sue K. TTarrison, the wife of the defendant, had, 
on ^fay 25th, 1926, ac(iuired the note for Sevtjnty-three 
Ifundred and Fifty Five Dollars and Two Cents (i|^7,555.02) 
under the circumstances and conditions hereinbefore re¬ 
lated, a co])y of which said note is attached to thi|s answer, 
marked Defendant’s Exhibit No. “C,” and })raVed to be 
read in connection with this answer and considered a ])art 
hereof, the payments on said note became considerably in 
default, and said property was further threatened with fore¬ 
closure proceedin.i?s by the holder of the first deed of trust 
thereon, because of default in the payments yirovbled to lie 
paid under said first deed of trust. Tn these circubrstances, 
the defendants William E. Davis and Lewis P. Steele, the 
husband of the iilaintiff herein, called upon this defendant 
and informed him that the title to said ]iroporty was no 
longer in Francis L. Davis, but was in Blanche A.gee Davis, 
the wife of William E. Davis, and Elsie A. Steele, ithe plain¬ 
tiff herein, wife of the said Lewis I^. Steele, and that the 
wife of each of said parties, as well as themsellves, were 
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c*onsideral)lv coiiceniod ovcm- tlu' matter. The said William 

* 

K. Davis and Lewis P. Ste(‘le t'lirllier advised this defend¬ 
ant that if said ))ro])(‘rty was to he saved au:ainst fore- 
elosni'e iiiuha* the* said tirsl dcnnl of trust, it was 
It) im])eralive lhat the sum of Three Hundred and 
Sc‘venty ($d7()) Dollars he ohtaiu(‘d immediately for 
that ])ur))os(‘, and askt^l this defeiidaiil under what eireiim- 
stane(‘s, if any, lu* would h(‘ williiiii’ ])ersonally to advance 
said sum of Ilun<li’ed and Si‘venty ($.‘)7()) Dollars for 

the |)Ui-|)os(‘ afoi'(‘said. This d(‘f(*ndant advised both the 
said .Davis and t}u‘ said St(‘(*le that the only conditions 
un(h‘r whi('h In* would mak(‘ any such loan or advance would 
he under an ayi*eement to hi* (mter(*d into between the then 
tith‘ owmu-s of said |>i'o])erty. nami*ly, Blanche Aiiee Davis 
and Llsi(‘ A. Steeh‘. whereby and wheiamnder the said 
Elsie A. St(H‘h‘, till* plainlitT Inu'ein, and the said l>lanche 

Ai;'(‘(‘ Davis would, in writiim’, aL'i*e(‘ that thev would turn 
« * * • 

over imni(‘diat(*ly to such ayvnt oi* a.nents as this defendant 
mi.iiht nanna said jjroperties foi- th(‘ purpose^ of havine: the 
rents collected and the maini.eine; of the sam(‘. That out 
of the j>roce(Mls of, the* I’ents colh‘cted tluu’eon, this defend¬ 
ant was to 1 k‘ ri‘inihursed thc‘ full amount of the advance 
made, namely, Tlir(‘e Hundred and Seventy ($.*170) Dollars, 
at th(* i*at(‘ of ()ne Hundrc'd (.^KH)) Dollars ])er month, with 
int(‘rest thereon at tin* ratt‘ of six jau* centum (07^ ) ]>er 
annum, that in addition to this sum th(‘ aynnunent further 
})rovid(*d that this defendant should also he entitled to 
receiv(‘ monthly from said rents th(‘ amount ])rovided to 
h(‘ ])aid on account of tin* second ti’ust not(‘ held by Sue K. 
Harrison, and a furt}n*r sum (h’ Si‘V(‘nty-live ($70.00) 
Dollars ]>er inonth on account of the arrearai^'es on said 
note until said an'ea]’ae(‘s on said note had boon fullv 
Lnjuidated and ])aid: an<l that said ai:’re(‘ment was also to 
contain otlu*!’ t(*rms and conditions to he stated therein. 
He avei’s tin* fact to h(‘ that on ()ctoher (ith, P)2(), or more 
than four months afti'r the date when Sue K. 
20 Hai'rison had acquired the note for Seventy-three 
Hundred and k'iftv Live*‘Dollars and Two Dents 
($7,2).")r).()2), se(*ured by tin* second deed of trust under the 
circumstanc(*s ln*n*inhefoi'e detaiUnl, the said Elsie A. 
Steele, I>lanche .\.iiee Davis entered into a contra(*t in writ¬ 
ing respecting the collection of said rents and the applica- 
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lion of tlio proceeds llierefrom. A copy of said agreement, 
marked Defendant’s Kxliibit “D” is attacMd hereto and 
])rayed to he read in connection willi and considered a part 
of this answer. i 

This defendant avers that it was lie who! selected Mr. 

I 

AValter A. l>rown, a realtor of this city, as the person to 
collect the rents on the propinMy involved hetein, and that 
said selection was mad(‘ in consequence of, and ])nrsnant to 
the aforesaid agremnent, and denies that thej plaintiiT had 
anything to do with the selection of the said Walter A. 
Hrown: and furtluo* deiiii's that said selection was made 
under the circumstances alleged hy the jilaiiitiff in para¬ 
graph 4 of her hill of com])laint, hut was made and agreed 
to hy the ])laintirf and lier co-ownei* of said jirojierty wholly 
and exclusiv(‘ly and upon the insistence of this defendant. 

Further answ(‘ring said pa]’agra])h, this defendant avers 
the fact to he that the I’eiits colle('ted from Said ])remises 
have 1 ) 0(01 iiisufticicoit to make* the jiayments jirovided to be 
paid nndei* said agrcHMueiil and ou said note, jjind that said 
ohligatioii is now many months in (hd'ault, ho|th in respect 
to ])rinci])al and int(‘r(‘st, of which facd he avers the said 
jilaintiff, along with her co-own(‘r, as well as the maker of 
said note, had notice*. That it was he(*atise ofj said default 
under the terms of the d(‘ed of trust securing|the payment 
of said note that said pi‘op(‘rty has been advertised for 
sale. I 

21 7. Answering ])aragraph 7 of said Ihill of com- 

])laint, this del’endant denies that the qnly way the 
int(‘rest of the plaintiff in said property can jhe protected 
is for th(* a])pe)intm(‘nt of a r(*ceiver or receivers for the 
])ur])ose of collecting the rents, issues and ])rotiis therefrom, 
and avers the fa('t to he that in conse(pience of the note of 
Seventy Thn^e Hundred and Fifty-five Dollajrs and Two 
Dents ()^7,d5o.02), dated May 5th, 192G, held jhy his wife. 
Sue K. Harrison, and secui-ed hy a deed of trujst as herein- 
hefore slated, to which the interest of the sai^ plaintiff is 
suhordinate, and ])ai‘ti('nlarly in consequence qf the agree¬ 
ment of Octol^ei- Oth, 192(1, whereby the said plaintiff and 
her co-owner, l>lanche Agee Davis, divest themselves of all 
int(‘r(‘st in said rents until the aforesaid notej of Seventy 
Three Hundred and Phtty-Five Dollars and! Two Cents 
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($7,r)or).02) shall have hoen ]n\i(l a.- ])rovi(lecl in said aiiTOO- 
meiit, the said ]>laintif{’ has no interest or right in respect 
to the collection of said rents. He avers that because the 
aforesaid deed of trust of May -Joth, lh2(), and the agreement 
of October Gth, 19*2^, the said ]daintitT states no ground for 
the interposition of a Oouii of Ivpiity iu res])ect to any 
theory of receivershi]). 

And now having answered fully said bill of complaint, 
this defendant ])rays tliat the sam(‘ may be dismiss('d, and 
that he may go hence with his reasonable costs in that be¬ 
half most unjustlv sustained. 

SIDXKV ?,. TTAKIMROX. 
SVDXHV B. TT.MHHSOX. 

R. B. DKMvEY, 

K. C. KRIZ, 

Attonirjjs for Platiififf. 

22 Distiuct or Ooltmiua, ss; 

I, Sydney lb Harrison, bcnng first duly sworn according 
to law on oath d(*pos(‘ and say that I have* read tlu' for(,‘going 
and annexed answei’ by nn* subscri])ed and know tin* con¬ 
tents thereof, that tlu‘ matters and things therein stated are 
true, as 1 verilv b(‘liovi‘. 

STDXF.Y B. HARRTSOX. 

1 SYDXHY B. HARRISOX. 

Subscribed and swoi-n to b(‘for(‘ nun the undtu’signed au- 
thoritv, this tin* 2bth dav of .Mav, A. 1). Ib27. 

[seal.] ‘ .M. (;RA(M^ DKLAXHY, 

Xofarif PiilAic, I). (\ 

Srjxiraic Ausircr of Drfoi/hnif //. //. iJicko/i. 


Filed Mav 27, lb2<. 


Homes now Raymond B. Dickey, and for answer to the 
Bill of Homj)laint heretofoi-t* tiled, says:— 

(1) He believes, the allegations of paragra])li 1 of said 
bill of com])laint to be true. 

(2) He admits tlie citizenship and residence of the de¬ 
fendants. He admits that Sydney B. Harrison and he are 
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1 ^ 

sued as trustees; he has no knowledge respecting the other 
averments of said paragra])h. j 

(.‘^) He is witliout information touching tl^e averment of 
paragraph 3 of said hill of eom])lauit, and says that in as 
much as the same is a matter of record, if majtcrial, he calls 
for a ])roduction of the record. i 

23 (4) Answering ])aragraph 4 of sai^I hill of com- 
])laint, upon information and belief, lie denies that 

the firm composed of AVilliam K. Davis and Lewis P. Steele, 
trading under the name of Davis & Steele, were indehted 
to the defendant Sydney B. Han-ison in the sum of Seventy 
Three Hundred and Fifty Five Dollars ($7,3^5) or in any 
other sum, and avers the fact to ho that such: indehtedness 
as may have heen due from the said Davis or the said Steele, 
or either of them oi* l)oth of tliem, was due hnd owing to 
Sue K. Harrison, the wife of tlie defendant Hurrison. An¬ 
swering furtlier said ])a]’agrap]i, he says he Ipis read para- 
graph- 4 and () of the answer of said Ilarrisop tiled herein, 
as res})ects the i>laintilT's averment that she’insisted that 
said pro])erty he turned over to Walter A. Birown for the 
])ur])ose of collecting the rents and income tlihrefrom, and 
adopts said ])ai'agraph of the defendant Harrison’s answer 
as his answer hereto, the same as though repeajted at length 
herein. I 

Answei’ing the avernn'iit in said ])aragra])h respecting 
tlie deed of ti'ust of Hay loth, lt)2(), execnited l)y Francis L. 
Davis to secure A. L. Timherlake in the sum! of Seventv- 
three Hundred and Fifty-five ($7,3');*)) DolIarS, securing a 
note in favor of said A. L. Timhei’lake, as well also tlie 
release referred to therein, this defendant say.4 that lie has 
read the fourth (4th) })aragraph of the answer of the de- 
tcuidant A\ illiam F. Davis, and so far as tlie Same relates 
to the (‘iidorsement of said 3hmherlake note jwithout re¬ 
course hy Lewis P. Steele and the defendant IWilliam E. 
Davis, and the refusal on the part of tills defeiidant to ap- 
])rove and submit the same to liis client, Sue ly. Harrison, 
and the reason for said i-efnsah he adojits said answer to 
said paragi-a])h hy the said Davis as liis answer! thereto the 
same* as I'epeated herein at length. He furtherLstates tliat 
he did not submit said proposed note to his client for the 
reason that it was not in keeping with t}ie tenor of 

24 the proposal theretofore made, namely, tl'jiat in addi¬ 
tion to the security furnished hy way of property, 


I 
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tlic said Davis and tlie said Steele were to furtlier incur 
individual liability should should said i)ro])erty ])rove in¬ 
sufficient. 

Answering' further ;^aid paragra])!], this defendant says 
that he has read the 4th paragraph of the answer of the 
defendant Hari'ison, and ado]»ts the same as his answer 
liereto, the same as if re})eated at length herein. 

(b) Answering paragra}>h b of said bill of complaint, with 
res})ect to the advertising of said ])rop(‘rty for sale at pub¬ 
lic. auction, this defendant savs tliat he has read the bth 
paragra])h of the answers of the defcaidaiits Harrison and 
Davis, and adopts the same by ri‘f(‘rence as his answer 
liereto the same as if r(‘])(‘ated at length lun'cnn. 

With res])ect todlK' allegation in said ])etition that the 
said plaintiff is not indebted, and never was indc'bted, to 
the said deefndant Harrison, or to any of tin* ])arties to be 
se(*ured by said alleg(‘d deed of ti'ust, this defendant says 
that a large poi'tion of said avernnnits consist in conclu¬ 
sions of law, and he is not thei'efore called upon to make 
answer thereto. 

Answering further said ])aragi'a])h with I'esjx'ct to the 
allegation that the said Harrison and tlu‘ said Havis ent(‘red 
into a scheme for tlu‘ pur])ose of imposing upon and de¬ 
frauding this ])laintiff out of her just rights in and to the 
})r()])ertii‘s set forth in said bill of coni])laint, this (h'fcnidant 
states that h(‘ has read the answer of the defendant Ilari'i- 
son in res])e(‘t to said alh‘gations, and upon infoi'mation 
and belief he ado])ts that poi'tion rc'lating to said allegation 
in the answer of the defendant Harrison as his answer 
liereto by reference, the same as if rc'peated luu'ein at 
length. 

2b (b-7) Answering ])aragra])hs (> and 7 of said I'ill 

of com])laint, this defendant says that he has n^ad 
])aragra})h (i of the answer of said deHuidant Harrison, and 
ado])ts the same by reference as his answer hereto, tlu* 
same as if re])eated lierein at length. 

And now, having fully answered said bill of com])laint, 
this defendant prays to be hence dismissed with his rea¬ 
sonable costs. 

RAYWOXD B. DICKHY. 

K. B. DICKEY, 

E. C. KKIZ, 

Attorneys for Defendant, 
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District of Columbia, | 

I, Kaymoiul B. Dickey, bciiiii,' first duly sworn ^U'cordiiig* to 
law, on oath says tliat ho lias road the t*()rot*‘ojiig’ and an¬ 
nexed answer hv him siihscrihod, that the rhatters and 
thing’s therein stated are true, as he verilv belio'yes. 

KAV.MOXi) Vk DICKKY. 

Subscribed and sworn to bot'oro mo, the undersignod au- 
thoritv, this tho 2()th dav ot* Mav, A. D. lf)27. | 

[seal.] ‘ M. (WIXCK DBLAXV, 

Nolarji PiiUyiCy 1). C. 

I 

Srparafe Aifsicct of DofciiihntI Williaiu El Daris. 

I 

Filed May 27, lb27. j 


* 


Comes now William F. Davis, one of tlu^ jdofoudants 
herein, and for answer to tho I)ill of Comiilaint; heretofore 
filed herein, savs as follows: I 

(1). He believes the allegadions of paragrajih 1 to be 
true. I 

26 (2). He admits tlie allegations of ])aragra])h 2, ex¬ 

cept as it attempts to sue Sidney !>. Hgrrison and 
himself in their own right, and says that he dpes not be¬ 
lieve the said Hari’ison has any rights in said caiise except¬ 
ing as a trustee, and that this defendant has! none and 
claims none therein. | 

(d). He assumes the all(*gatioiis of ])arag]'a])lii d of said 
petition to be correct, and as the title and des(i*ri])tion of 
said ])ro])erty are a matter of record, lie calls fdr the pro¬ 
duction of the record. | 

(4). Answering ])aragraph 4 of said iietitioili, this de¬ 
fendant denies that the real estate firm composed pf William 
F. Davis and Lewis P. Steele, trading under theitirm name 
of Davis & Steele, was iiidelded to the defendantiSidnev B. 

Harrison in the sum of Seven!v Three Hundred and Fiftv- 

• • 

five Dollars ($7,dr)r).()0), or in any other sum, and denies 
that in consecpience of any such alleged indebtchdness the 
plaintiff had anything to do with the selection of Walter A. 
Brown, a real estate agent, for the purpose of making col- 


I 

i 


I 
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lections on tlie property referred to. He states that he has 
read the answer of the defendant Sidney B. Harrison, re- 
latiiiir to the circumstances under wliich said rents were to 
he collected hv said Harrison, or anv aerent or aj^ents that 
he mii^-ht appoint,'all as detailed in Paragraph (i of said 
answer of the said Harrison, and he adopts wholly and 
without amendment or modification the denials and aver¬ 
ments contained both in ])aragraph 4 of the answer of said 
Harrison and paragraph (5 of sai^l answer of the said Har¬ 
rison, as ])art of his answer to each of said ])arag‘raphs as 
though rejieated and set forth herein at length. 

Further answering said ])aragrai)h, this defendant denies 
that the said plaintiff ever insisted, or even suggested, 
27 that the collection of rents for the pro])erty involved 
herein he turned over to someone else other than 
her own hushand, I^ewis P. Steele; he most em])hatically de¬ 
nies and brands without the slightest foundation in fact the 
avenmuit that on'May loth, 192(1, this defendant ever jire- 
sentt‘d the said plaintiff with a luiper purporting to be an 
authoritv from her to Walter A. Brown to collect the rents 
on said ])roperties, and recpiested her signature thereto, 
and av('rs the fact to be that at that time there had never 
any (jU(*stion arisen in respect to the collection of rents from 
tin* afor(‘said ])ro])erties, but that the same had been col¬ 
lected r(*gnlarly by Lewis P. Steele, the husband of tlie 
])laintifr, and by this defendant, and that never, u]") to that 
time, nor thcuvafter at any time did the plaintiff ever inti¬ 
mate to this defendant, or express any desire that a changes 
be made in r(‘s])ect to said rents. He avers the fact to be 
that the (piestion of the collection of said rents never arose 
in r(‘s])ect to said ])roperties until about the first week in 
October, 192(1, when this defendant and Lewis P. Steele, 
husband of the plaintiIT, ap])ealed to the defendant Sidney 
B. Harris('n for financial assistance in behalf of the plain- 
tifT as the wife of T^'wis P. Steele and in behalf of Blanche 
Agee Davis, llu* wife of this defendant, to prevent a threat¬ 
ened foi'eelosnre under a first deed of trust on the pro])erty 
involved herein, because of default thereunder. That it 
was the said Harrison who demanded that the collection of 
the rents be ])laced entirely in his hands, or that of an agent 
or agents to be selected by him, and that when this fact was 
made known to the plaintiff and to Blanche Agee Davis, a 
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co-owner of said properly, and the wife of this defendant, 
they ])otli readily assented thereto and both signed an agree¬ 
ment on October Gtli, 192(). Said agreement is made 

28 Exhibit “D” to the answer of the defen^llant Harri¬ 
son lierein, and reference tliereto is similarly made 

by this defendant, and the same is prayed to be read and 
considered as a part of this answer. He brands as false 
and malicionslv untrue the allegation, suggestion, or in- 
nuendo in said paragraph that he ever tenderedi any i)aper 
to the plaintiff for her signature, misrepresenting its nature 
or its import, and avers the fact to be that heinever ten¬ 
dered any paper of any kind to the said plalntjilT for her 
signature, and says that there was no occasion whatsoever 
for him to do so. | 

Answering further said ])aragra])li, this defenilant avers 
that at the time the said plaintilf, along with the wife of 
this defendant, signed, exe('ut(‘d, and ac'knowliedged the 
deed of Mav loth, 192(1, wlierein Francis L. Davis.was the 
grantee, she did so in the full knowledge that certain ])or- 
tions of the aforesaid ])]*o])erty wei’e subj(‘ct t(t a se(‘ond 
deed of trust made to secure a note or notes held bv Sue 
K. Harrison, the wife of the defendant, Svdiiev !>.! 1 larrison. 
The said ])laintiff also knew that ])ayni(mt on said notes 
was long in default, and that neither this def(‘hdant nor 
his wife, nor the plaintiff nor her luisband, Lewis!P. Steele, 
were able to pay or li(juidate said long overdue i]>ayments 
on said notes, and she also knew that the sitiuiition with 
regal’d to said ])ropei’ty was not only acute bntjwas con¬ 
stantly getting worse. He avers the fact to bd that the 
suggestion that the obligations on said pro))erty aijid certain 
others held by the said Sue 1\. Harrison ])e comVfmed into 
one obligation emanated from Lewis V. Steele, thg husband 
of the plaintiff. 1 

This defendant and the said Steele saw the said jHarrison 
and asked him to ascertain from liis wife. Sue K. ITarrison, 
whether or not she would consider cancelling and Releasing 
all the obligations held by her on said yiroperty and 

29 others for which the said Lewis P. Steele jand this 
defendant were liable, and consolidating alii of said 

obligations in a single obligation, to bo secured by a deed 
of trust on all of said properties. That at that time noth- 
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iiii; was said l)v tliis (Irfriidaiit to llio said dofeiidant 
Ifarrison with rcspcc't to tlu* (luvstion as to wlio then held 
title to s;dd })roej>i'ty, and so far as this deteiidant knows 
tlie said defiaulant Harrison had no knowlediie with respect 
thereto. 

Tliat tluo’eaftiM*. oi* in or ahout the middle*of May, 192(), 
the said Harrison advisc'd this dilVnidant and Lewis P. 
Steeh*, tli(‘ Imshaiid of tin* )>laintirf, that Sue K. Harrison, 
the wife of the defcMidant Harrison, would ai»ree to their 
ofLo'. 'riiat for tlu* pnrposi* of woi-kinii.- ont this plan the 
said plaintiIV and lu‘r then eo-owiu‘r of said property, 
jilanelu* A.^ei* Havls. tin* wift* of this (h*fendant, ai;'rt*ed in 
tin* preseiiet* of tin* hnshaiul of tlu* ])laintifi‘, as well also 
at his sn.a.uvstion, that tlu*y convey all of their ])roperty 
to l-'raiicis !.. Havis. a hrolh(*i‘ of this defendant, and well 
known to tlu* plaiiitllT and her hiishand to he such, for the 
(‘X])i‘(*ss(*d })iirpos{* of (‘iiahlina’ the said Francis I.. Davis 

to inakt* oi’ ci‘(*ate'.‘i note, to h(‘ secured hv a st‘cond deed of 

• » 

tiMist on all of said prt>])erty, for tlu* ])nr]u)se of liipiidatinLC 
tlu* s(*V(*i'al ohllLi*a1 ions lu*ld hy Siu* l\. Harrison. That in 
(*ons(*(jn(*nci* of this arranii'emeiit a de(*d was ])repared, 
wher(.‘in hdsii* .\.' St(*(*le. tlu* ])laintirf lu*r(*in, and her eo- 
own(*r, Dlaiu'lu* A,a(*(* ihnis, tlu* Wife of this defendant, 
W(*]*(‘ to conv(*y all of said propt‘i*tii*s to the said Francis L. 
Davis, and this an'ati.a»‘inenl was well nn(h‘rstood and nn- 
lu*sitatin.aly ayri*(‘d to hy itoth tlu* ])laintirf and the wife of 
this <I(*f(*ndan1, ai< W(*II also ('oncnrred in hy the palintiffs 
hnshand, who was this (U*fi‘ndant‘s former partner. That 
t}iereaft(*i'. nanu*l\', on tlu* loth day of May, lh2() the 
.‘to said ]ilaintilV, aloni;' with lu*r hnshand, and the said 
Dlaiiclu* A.aei* Davis, alon.a,' with this defendant, met 
hy appointnu*nt at tlu* olhee of Miss M. (Iraee Delany, a 
notary public in and for the District of Folnmhia, and who 
was W(*]l known to all the parties, when the said FIsie A. 
Steele and tlu* said IMaiiclu* A.a(*e Davis si^-ned, exeented 
and a(*knowled.a(*d said (h‘ed in tlu* ])resenee of and before 
the said notary public, and in the itresence of the hnshand 
of the ])laintilT, as well al>o in the presence of this defend¬ 
ant. 

That at that time the said deed was remarked upon 
both by tlu* ])laintilT and the wife of this defendant, and 
was well understood by them both; that after the due 
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oxoontioii and ackiiowlodi'-ment of said deed lli^ same was 
delivered to the said Francis L. Davis, and wa^ to be re¬ 
corded by liim for the ])urpose of enabling liiih to make, 
create, and issue a note in lien of the obligations then held 
bv Sne K. Harrison, aiul to be secured bv a second deed of 
trust on all said property as hereinbefore stated. 

This defendant avers that i)nrsuant to said arrange¬ 
ment, the said Fraiu'is L. Davis did make, creatd and issue 
an obligation foi* Seventv Three Hundred and Fiftv Five 
Dollars and Two Fents ($7,355.02), the sum agreed upon 
with the said Harrison, said note being issued Jn favor of 
one A. L. Timlxn-lake, and secured bv a second deed of 
trust on all of said })ro])(‘rly; that said note wasj thereupon 
endorsed by Lewis P. 8te(‘lo and this defendapt without 
recoui'se, and was thereafter shown to KaymondjB. Dickey, 
who this defendant was advised was attornbv for the 

I 

defendant Harrison as well as for his wife, whp informed 
this def(*ndant, as well as said Lewis P. Steele, that the 
(pialitied endorscnnent of the said Steele and of t|iis defend¬ 
ant was a variation of the arrangement^ and that 
31 he did not feel disposed to submit the sjjime to his 
client. I 

That inasmuch as a deed of trust had been executed by 
the said Francis L. Davis to secure the paymcjut of this 
note, in which said deed of timst the defendant^^ Harrison 
and Dickev were iiamed as trustees, it became| necessarv 
to cancel this obligation and release the said deeid of trust. 
That so fai* as this defmidant knows, the said Harrison had 
no knowledge that a note was to be drawn in fav6r of A. L. 
Timberlake, or that h(‘ had been named as a itrustee to 
secure its paynnmt, until it became necessary ito release 
said deed of trust, wlien the said release was I presented 
to the said Harrison for his signature, along witih the can¬ 
celed note. That because of inadvertence in this method, 
and aflei* said r(*lease had been signed and acknowledged, 
a new note or obligation was made or created ip^d issued 
by said Francis L. Davis, dated .May 25th, 192(), payable 
to the ordei- of this defendant and Lewis P. Steele, tlie 
husband of the ])laintiff, which said note was! similarly 
secui’ed by a second deed of trust on all of saidj ])roperty. 
Said note was made payable to the order of William E. 
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Davis aiul Lewis'P. Rleele, and vas hv tlioni endorsed in 
l)lank, and was tliereai'ler by tlie said I^ewis l\ Steele and 
AVilliam H. Davis delivered to Sne K. Harrison tlironii’li 
the defendant Harrison, and the said Sue K. Harrison 
thereupon and tlu‘reafU*r caused the said Lewis P. Steeh‘ 
and his defendant to be ndeased and discharged from all 
and singrdar the obligations of tlu‘irs held by her. 

That the deed of trust securing the said note for Seventy 
Three Hundred and Fifity-tiv(‘ Dollars and Two Cents 
($7,.‘>05.0:2), dated May 25ih, D20, just above described, 

named Kavmond P>. Dickev and Svdiu‘V 1>. Hai'rison, as 

• • • • ' 

trustees therein. 

52 Answering fni’ilicn- said paragrai)h, this defendant 

denies that lli(‘ (h‘ed sigiu^d by the genuine signature 
of the ))Iaintirf, and e:\ecnted and acknowledged by her be¬ 
fore a notary public in jind foi- the District of Columbia on 
said Mav loth, 1020, an<l i‘(‘co]*ded Mav 22, 1020, in the 
Otlice of tin* Ib*coi'der of J)(‘(*ds for the I)istri('t of Columbia, 
is not he]’ (h‘(.‘d, and avers the fad to be that lh(‘ same is 
her gcninine and l)ona-tide (Ichm! and is in all ivsj)ects legal, 
binding, an<l obligatory n])on said plaintiff. He denies and 
brands as maliciously false and untrue the allegations 
therein that tlu^ signing, aeknowh‘dging and (h‘Ilvei’y of the 
afor(*said deed of tin* sai<l plaintilT is in anywise or in any 
manner an attempt to <h‘frand her out of any iiiterest she 
may have in tin* ])ro])(‘rlies involv(‘d hei'(*in, as tin* plain¬ 
tiff well knows, and as is inoiH* fully ln*i'einb(‘foi-e detailc*d. 

He denies that tin* def(‘nda]it Svdn(*v P. Harrison has or 
was the ])arty seeiiri'd under the d(‘ed of trust referred to 
in said })ai’ag]‘aj)h, or was inteinh'd to lx* tin* ])ai1y secured 
or to be sedir(‘d, and says that tin* ])arty for whose ulti¬ 
mate benelit the afor(*said iiote and dei‘d of tiaist was in¬ 
tended was Sue K. Hai'rison, as is also more fullv herein- 
before set forth. 

He denies that anything done* oi- concerning the making 
and creating and nttei'ing eitlu*r of the “Timberlake note’’ 
or the snbse({in*nt note ])ayabh* to the oi'der of William E. 
Davis and Lewis P. Steele, had for its object and ])urpose 
and was intc*ndcd to have* for its object and ])urpose 
the concealing of tlie name of the said defendant Harri¬ 
son, but was done absolntt‘ly and entii'ely for the reason 
and purposes fully herein set forth, and not otherwise. 
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(o). Answering paragra])!! 5 of sai^ bill of com- 

33 plaint, he admits the averment relating to the adver¬ 
tising of the sale at ])nblie anetion oh the day and 

hour, and at the place described therein. He is advised 
and believes, and believing avers, that the ahctioneer who 
prepared said advertisement, tlirongh an inadvertence in- 
accnrately described the trust under which $aid sale was 
being made, and that because of this fact he is advised that 
the elTort on the part of the trustees to make sale there- 
nnder has been abandoned. ! 

Answering further said ])aragrap]i, tliis dcifendant says 
lliat lie does not believe that the ])laintifT is indebted to Syd¬ 
ney B. Harrison, bnt says that said note for Seventy Three 
Ilnndred and Fifty Five Dollars and Two CentjS ($7,3b5.02) 
of May 2r)th, 1920, and tlie deed of trust seenrjing the same 
is a valid and binding and subsisting obligation on the 
])ro])erty involved herein, and that any rights on the part 
of the ])laintiff in said property are siibordipate to said 
deed of trust. Answering farther said paragraph, this 
defendant brands as false and niiti’iise the averment that 
lliis defendant and the defendant Harrison everlentered into 
any scheme or ])lan or arrangcmient for the purpose of im- 
])osing n])on or defrauding the said ])laintiff, asitlie plaintiff 
well knows, and says that the allegation- ini said para¬ 
graph have been fnlly detailed and set forth iii paragraph 
four (4) of this answer, to which reference is llereby made 
as an answer to the averments in this ]>aragraph, the same 
as though set forth heroin at length. | 

(b). Answering paragraph 6 of said Bill of| Complaint, 
this defendant denies that he is now, and hasi been for a 
long time prior hereto, rec(‘iving or collecting tin* i-ents, 
issues and profits from the real estate involved hpre, and de¬ 
nies that he has not accounted for anv rchits that he 

• I 

34 has received in the past to the plaintiff of to any one 
for her. He denies that there is a large stim dne and 

owing to the ])laintiff or any other snm dne anjd owing to 
her ont of the proceeds re(*eived by him from! the rents, 
issues and ]>rofits of the aforesaid I'enl estate. ; He avers 
the fact to be that n]> nntil October, 192^, he rnf^l Lewis P. 
Bteele the husband of the plaintiff, had betweep them, col¬ 
lected the rents of said property and had mhde pro])er 
a])plication thereof. That the said rents were iinsnfficient 
to pay the fixed charges on said property, including taxes. 
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\vater rents, repairs, interest and principal on a first and 
second trust, as the ])laintiff well knew, and that both the 
husband of the ]>laintiff and this defendant were freipiently 
required to obtain money from other souives for the pur- 
])Ose of meetinir sucli charii'es, and even then were unable 
to fully cover the same. This (hd'endant (hniies that he 
ow;/s the ])laintilT any money whatsoever, oi* that he ever 
owed the ])laintirf any money, as the said ])laintiff well 


knows. 

He denies that the ])laintiff ever sou^’lit an a('countin,e: 
from him, and avers the fact to l)e that the said ])laintiff 
knew that her husband and this debaidaiit were constantIv 
runninii' ])ehind in the handliii.e.- of said ])rop(‘rty, and l>e- 
tween them were re(juired to use theii* individual moneys 
and obtain financial assistance in nieetine: the fixed carry- 
ini>: chai'i^es. 

(7). Answerinir y)arairnipli 7 of said Ibll of (kun])laint, 
this defendant denies that tlu' a])])ointment of a receiver 
lierein is iTvpiisite or lu'cessary to ])rot(‘ct th(‘ plaintiff in 
any of her sup])osed ri.u'hts. lie state's that he has caiX'fully 
read paraiiTa])h 7 of the answe'r of the (hd'c'iidant Harrison, 
and adopts the same as his answe'r to this paragraph as 
thouii’h reyieated herein at lenii'th. 

And now havine: fullv answered said bill of com- 
])laint, this defendant yirays to be hence dismissed 
with his reasonable costs. 
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AVTLLIA:^! M DAVIS. 

K. B. DICKEY, 

E. C. KRTZ, 

Aftonic/fs for Defendant. 


District of Columbia, sn: 

I, 'William E. Davis, beine: first duly sworn on oath de¬ 
pose and say that I have read the foree:oing- and annexed 
answer bv me subscribed and know the contents thereof, 
that the matters and thini>:s stated therein are true, as I 
verily believe. 

WILLIAM E. DAVIS. 

Subscribed and sworn to before me, the undersig’iied 
authoritv this the 26th dav of iMav, A. D. 1.027. 

[sE.^L.] I ‘ ^r. GRACE DELANY, 

i Nofar?j PnhIiCy D. C, 
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Order DicniissiiKi Hill of Cow plaint. 

1 

Filed Xoveml)er 25, 1927. I 


* 


* 


* I 


Upon consklerat 11)11 ot* tlie Bill of (\)inplaii|it heretofore 
filed herein, the rule to show cause issued tliejreon, the re¬ 
turn of the defendants and each of them thereito, and after 
hearin.Ji’ the evidence adduced on hehalf of th^' plaintiff in 
sui)])ort of said Bill, and u])on motion of the counsel for 
the defendants to dismiss the hill of comj^laiiiit, and after 
ar.e:uments thereon hy Uouiisel for the res])evtive parties 
thereto, it is bv the Uourt, this 25 dav of Xovjmiher, A. ]). 

1927, ‘ ‘ I 

36 Adjudi^ed, ordered and decreed I 

That the Bill of Uomplaint heretoforejtiled herein, 
be, and the same is hereby dismissed. j 

avillia:\i liiiTZ, 

! ffn.stlce. 

i 

Agreeable as to form. | 

Appeal to Court of A])peals hereby noted aiUjl bond fixed 
at $100.00 or $50.00 cash. j 

WALTER C. BALDEI?$T()X, 
LEOXARD J. MATIIEIL 

Afh/s.\f<,r Pit}'. 

Menu) rand urn. ■ 

I 

I 

December 17, 1927.—$50 dei)osit(‘d in lieu of ajppeal bond. 

i 

Assif/nwent of Errors. | 

i 

Filed Januarv 5, 1928. I 




* 


1. The Court erred in iirantin.e: the motion iof the de¬ 
fendants to dismiss the bill of com])laiiit at thei(*onclusion 
of the evidence submitted at the hearini»‘ of said cause. 

2. The Court erred in enteriiii*' the final decrele. 

LEOXARD J. MATHER,! 

WALTER C. BALDERSTOX, 

At tonic If- for Plaintiff. 


30 


KLSIE A. STEELE VS. S. B. HARRISON ET AL. 



m 


Desir}nation of Record. 
Filed January 5, 1928. 


# 


The (derk will i)lease })rei)are the record for appeal in this 
case to the Court of A])peals of the District of Columbia, as 
follows: 

1. The original bill. 

2. The answers. 


J. The decree: appeal in o])en Court; a])peal bond (ix(‘d. 
4. Menioranduni! of approval and filing of bond for costs 
on a})peal. 

o. .Memorandum of filing and signing of statement of evi¬ 
dence. 

b. The statement of evidence. 

7. Assignment of errors. 

8. Docket entries. 


9. This designation. 


LFOXARD J. .MATIIFK. 
WALTER C. BALDERSTOX, 

Atfjfs. for Plahitiff. 


Memorandum. 


Fel)ruarv 29, 
signed. 


1928.—Amended Statement of Evidence 
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Docket Entries. 




*■* * * m m 


1927. Mav 


( i 




i * a 

a »i 


i <. i i 


4 k k k 


29. D(‘])osit toward costs by Balderston. 

‘‘ Bill, appearance, order to file, filed. 

‘‘ S])a to Answer Co]')ies (3) issued filed, 
^lotion for restraining order, injunction, 
etc. & notice. 

27. Answer of deft. Xo. (1) to petition & ex¬ 
hibits (4) filed. 

‘‘ Answer of deft. Xo. (2) to petition & ex¬ 
hibits (4) filed. 
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1927, 


»i 


k i 


i k 


Xov. 


k k 


k k 


k k 


k k 


1928, 


k k 
k k 


k k 


^lay 27. Answer of deft. Xo. (3) to pielilion & ex¬ 
hibits (4) filed. . 

‘‘ “ Appearance 1\. B. Dickey for hll deft, filed. 

June 1. Calendared, order deft. Attv. liiled. 

“ “ Order denying motion for receiver in¬ 

junction M130 p288 filed, i 
G. Spa to answer returned servecjl 1 & 2 May 
20, Xo. 3 Mi\y 27 filed. I 
13. Motion of May 20" returned served all 

filed. I 

“ Docket cV: Index. ! 

I 

9. ^lotion of deft. Xo. (1) to adyance cause 
for hearing, notice vv: ack. kk allidavit (1) 

filed. I 

19. Spa duces tecum (2) for plff.j issued (re¬ 
turned served both). | 

21. Appearance L. J. l^latlier for plff. filed. 
25. Decree dismissing bill (lestimoliy); a})peal 
noted M131 plOl. | 

“ Docket kk index. I 

Dec. 17. Costs on appeal in lieu of appeal bond ])y 

Balderston. 1 

I ^ 

“ 19. Statement of evidence (in duplicate) sub¬ 
mitted. I 

‘‘ 30. Plff. notice of submitting ])illl of exce])- 

tions etc. for settlement kJc iji])i>r()val kJc 
ack. filed. | 

Janv. 5. Statement of evidence submitted filed. 

* I 

“ “ Assignment of fbuors tiled. i 

“ ‘‘ Designation of Becord tiled. i 

“ 7. Suggested amended statement o|f evidence 

filed. j 

‘‘ 9. Suggested amended statement of evidence, 

X'Oti('e of filing to j)liT. k.V: ackl.j 

I 

Feb. 11. Time to settle statement of evidence ex¬ 
tended to Feb. 29, 1928, Ml .‘Hi ]):)21. 

24. Amended statement of evidenc4‘ kS: dupli¬ 
cate hied. i 

29. Statement of Evidence signed in; duplicate 
filed. ‘ 1 


; 4 


4 i 


I 

I 


1 

I 

i 

I 
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3‘) Supreme Court of llie District of Columbia. 

UxiTKi) Statks ok Ameiiica, 

I)}sfru t of (’(fliniih'ui^ ss: 


1, Frank H. (’uiiiiinsrliam. Clerk of the Supreme Court of 
tlie District of Cohiml)ia, hereby certify tlie foregoing pae:es 
miml)ere(l from 1 to .38, both inclusive, to be a true and cor¬ 
rect transcri])t of the record, accordiiye: to directions of 
counsel luu’ein fih‘d, co])y of which is made part of this 
transcript, in can>(‘ Xo. 4()!)S7 in F(|nity, wherein Flsie A. 
St(‘ch‘ is Plaintiff and Sidn(‘y B. Harrison et al. are De¬ 
fendants, as the same nnnains u])on thi' files and of record 
in said Court. 


In t(‘stimoiiv wherc^of, T hereunto subscribe mv name and 

• • 

aflix th(‘ s(‘al of said (’onrt, at tlu‘ City of Washing-ton, in 
said District, this 27th day of March, 1928. 

lS(‘al Snpi'cnih Court of th(‘ District of Columbia.] 

FHAXK F. (ATXXIXCxIIA.M, 

Clrrlc, 


40 In the Supr(*m(‘ Court of the District of Colum])ia, 

Holding- an Fpuity (h)urt. 

fhpiity. #40987. 

I-j.siK A. Stk.klk. Plaintiff, 
vs. 

Sidney !>. IlAiaasox, IPwmoxd ]>. Dickey, W^ilt.iam E. 

Davis, Defendants. 

A})ur)ul(‘<l Sfatcmruf of Ev'uJcucc. 

At the In'aring of the above entitled cause on X’ovember 
21, 1927, befor(‘ Mr. Justice TIitz, the following ])roceediugs 
were had, evidmice offered and givcni, rulings made by tlie 
Court and exceptions taken by the ])laintitT and noted in 
Court: 
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Thereupon to maintain the issues on her part joined, the 
plaintiff, Elsie A. Steele, u'ho l)eing first dulv sworn, gave 
llio following testimonv: i 

~ * I 

I 

That she was the wife of Lewis P. Steele land owner as 
tenant in common with Blanche Agee Davis! of the prop¬ 
erties in (iiiestioii; that Lewis P. Steele was the co-partner 
of William L. Davis, botli being engaged in the real estate 
business; that this firm had been collecting the rentals from 
these i)ro])erties for .Mrs. Davis and the plaintiff, but along 
in ^lay, said firm being in failing circumstances, the 

co-])artners decided, as ])laintiff was advised by her hus- 
l)and, that th(*v would no longer collect these rents and 
the plaintil’f was further advised by her said husband that 
the collection of these rents was going to be placed in the 
hands of Walter A. Brown, a real estate agent, who was to 
use these moneys as best they could be applied to the pay- 
nKMit of the debts of said co-]3artnerslup firm; that 
41 on the morning of May 15, 192(), the j)laintiff had 
been directed by her said liusband to com^ to the office 
of Davis and Steele and sign the necessary papers; that she 
went, saw her said hus])and and he sent her to ^Ir. Dickey’s 
office in the Kellogg Building; that the plain|tifT went to 
Mr. Dick(‘y's office, saw Miss Delany and wasl advised by 
her that Mr. Davis ha<l already been there, bujt would not 
leave the ])ap(‘]*s which were to l)e signed and thgt she would 
have to come back lat(*i-: she returned but as jiio one was 
there she waitiul: that later she saw Miss Delany, was 
told by Inn* that .Mr. Davis and his wife were coming down, 
and the plaintiff accordingly went back to her husband’s 
office and then accompani(*d by him returned to ]\tr. Dickey’s 
office and found there William E. Davis and his wife 
Blanche Agee Davis, together with the Notaryj, Miss De¬ 
lany; that .Mr. Davis pi'ochiced a paper and laid it on the 
desk and asked ]daintifT if she was ready to sign; and plain¬ 
tiff asked him “do you want me to sign first?[’; that he 
said “Blanche has signed”; that plaintiff thereupon went 
to tli(^ desk but before signing said “T would like to know 
what I am signing,” and Mr. Davis said, “Well, it does 
not make any difference, we know what it is.” 1 Thinking 
and having implicit trust in her hubsand, that ajll she was 

5—i746a 
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signin<>- was a transaction to put tlio ])roperty in 'Walter 
Brown’s hands to collect the rents and to pay certain ohlii’a- 
tions which the linn owed, she siicned said paper. 

PlaintilTto further maintain the issues on her ])art joined, 
testified that in the early pai't of ()ctohcr, when driving 
witli her hns])and in the eveidng aftei* dark and when on 
Euclid Sti’eet in front of the i*esidence of the defendant 
William E. Davis, plaintiff's said hnshand drew a paper 
from Ids j)ocket and presented it to the i)laintiff asking her 
to sign; that she asked what it was and was told: “This 
is putting the ‘(T'Street j)ropei1y in Brown's hands. 'We 
are going to get it all settled ii])." She replied that 
4*2 she thought that had been done last May in Mr. 

Dickey's onic(‘. Her hnshand tluMi told h(‘r that the 
])a])er in (piestion reflated to “th(‘ ‘(T Street ])ro])erty”, 
and said, “This is the end of it. This is the finish.” 
Thereupon slu‘ signed the paper while sitting in lier hns 
hand's cai*. Sh(‘ didn't ivad the ])aper. She trusted her 
hnshand im])licitly. 

Wher(‘n])on, nndei* cross examination and further to 
maintain the issiu‘s on lu‘r ])art joined, the plaintiff testified 
that she had rec(Mved a high school training, and a hiisiness 
colh‘ge (ulncation, and after sonu‘ service undei* the (Jovern- 
ment had had som(‘ exp(‘ri(mc(‘ in hnsiness affairs, having 
been em|>loycd in 'a chnacal ca])acity with oik' of the Insur¬ 
ance Dom])ani(‘s in AVashingtoii, D. (’., that she had con- 
siderahk* hnsiiu‘ss ex])(‘ri(‘nce an<l in acipiiring information 
touching r(‘al estate; kn(‘w soiiuMhing about trusts, mort¬ 
gages and (hH‘ds, knows wlial a r(‘haise is, ha<l signed a num¬ 
ber of deeds and n‘h‘ases to her own ])roperty, was not 
a strangm* to such transact ions. The ])a])er in (luestion 
which was a de(‘d, was on the table right tlu‘re in front of 
her and she could have read it if sh(‘ liad been so minded: 


Q. You were sitting in the cliair and th(‘ i)a])er in front 
of voii ? A. Yes. 

Q. Did you look at the ])a]>er at all.’ A. Xo, T did not 
look at it. I made the rcuuark I would like to know what I 
wa.s signing. 

Q. You made tlie remark you did not know what you wore 
signing? A. Xo,d made the remark that I would like to 
know what 1 was signing. 
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I 

Q. Couldn’t you read It ? A. Yes, I could re^id it. 

Q. Why didn’t you read it ? A. Because I thought it was 
merely a ])ai)er putting the property in 5Ir. Brown’s 
hands. j 

43 Q. And you didn't read it. A. Xo, I did not read 
it. i 

Q. Did Mr. Davis cover it up so you couldn’t read it? A. 
Xo, he didn’t cover it up so 1 couldn’t read it, biit the paper 
was merely ])laced in front of me and 1 was asked to sign and 
1 made the remark that I would like to know Iwhat I was 

signing. i 


that she would not have signed the paper had s}ie known it 
was a Deed conveying away her interests. Mrj Steele was 
very nervous. ‘‘I signed thinking and having implicit trust 
in my hushand that all I was signing was a trjinsaction to 
])ut the })ro})erty in Walter Brown’s hands to collect the 
rents and to pay certain obligations which thel firm owed. 
What those obligations were I do not know. I djid not know 
that the Harrisons had anything to do with th|is projierty 
until last March—the early part of March of the latter 
]>art of February.” She further admitted ther'e was noth¬ 
ing to jn-event her from reading the pai)er, and there was no 
objection on the i)art of Mr. Davis to her doiijig so. She 
described the position of herself, at the desk o|r table, the 
X’otary standing close by, ])laintiff’s husband standing just 
a few feet awav, and ]\Ir. and Mrs. Davis were a! few feet to 
her left: When she said she would like to knoiv what she 
was signing, ^Ir. Davis remarked: ‘‘Well, it doesn’t make 
any difference, we know what it is.” j 

(j). What did you say to that? A. I signed. | 


She admitted she could have read the ])aper ijad she de¬ 
sired but did not take the opportunity to do jso. When 
asked why she had not read the ])aper she readied: “Be¬ 
cause 1 did not think it was necessary. I thought it was 
merely a legal form to ])ut the property in Mf. Brown’s 
hands.” She did not observe that it was a Deed she was 
signing: didn't know wliat kind of a paT)er itj was: that 
she “was very much peeved that day and didn’t really 
take”—didn’t remember whether paper was in bine backer 
nor not, nor the number of pages. 
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44 The Deed in question, wliicli was a Law Reporter 
])rinted form, was then lianded witness who identified 
her signature thereto. The (luestion was tluui asked the 
witness, as she was looking at the pa})er: 



‘‘What are the first words that 


strike vour eves?" 

* • 


to which she replied: 

A. “I su])pose, ‘This Dt'cd', if I had taken close notice." 
Q. You didn't even read those two words u]) there. ‘This 
Deed?’ A. I did not. I didn't notice it. It' it was there. 
If it wasn't covered uj). 

Q. Did you notice that .Mrs. Blanche Davis had signed it ? 
A. Yes, she had signed it. 

Q. You did notice that? A. I don't know that I noticed. 
I could see her name down there. 

Q. You could see her name there? A. Yes. 

Q. But you couldn't see the words ‘This Dei‘d' up there? 
(Xo response.) 

The witness was then interi'ogated as to the alleged occa¬ 
sion, when due to some financial revei-eses on the |)art of' 
her husband and the defendant Davis, she liad “insisted" 
that the rents from the ])ro])erty involv(*d in this suit should 
be collected bv someone other tlian “Davis and Steele." 
To this line of (luestioning the witness positively asserted 
that she “didn't insist." 


Q. You did not insist ? I did not insist. 

Q. You are not very careful as to what you sign, are you ? 
A. Xo, I trusted my husband implicitly. 

She was then asked what she meant bv the sworn allega- 
tion in her Bill of Com])laint, ])age 2, tiaragraph 4, lines 7 
an<l 8, that the affairs of her hus])and and Davis liad become 
so involved, that she had ‘‘insisted that the rents and in¬ 
come from said property should be turned over to someone 
else for that pur])ose ?" 

A. Because Ihev were to be turned over. That was mv 

* ^ 

understanding. 

Q. You say now that you did not insist ? A. I did not 
insist that it be done by Davis & Steele, but I was informed 
that it was to be done. 
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45 Q. Well, you swore here (indicating I her Bill of 
(>om])laint) that yon did insist. Yon s\yore that you 

insisted that they (the rents) slionld i)e collectc^d hy someone 
other than Davis cV: Steele (your husband and;his partner). 
You swore to that here, (indicating), and nbw a moment 
ago yon swore that they should not do that, wlijch is correct? 
A. T did not insist that they should he collected hy any- 
bodv. I 

Q. That is correct, isn't it I A. A])solntely correct. 

Q. So that when yon swore under date of i^Iay 20, 1927, 
that von had insisted, von were mistaken weriirt von? A. 
Xo, not mistaken. 

Q. Were yon correct ? A. To a certain exteht,—yes. 

Again adverting to tlie signing of the Deed, the witness 
said that her hus])and sai<l nothing to her al)pnt what she 
was signing: he had nothing whatever to siiy, he simply 
stood in the office and saw her sign tlie i)a})er aUd said noth¬ 
ing: He heard lier say she would like to kiipw what she 
was signing. | 

Q. He never volunteered and informationl at all? A. 
Xo, he did not. 

1 

1 

Bv the Court: When von said vou would Ilikc to know 

» • • I 

what yon were signing, why didn't yon readj it? A. Be¬ 
cause 1 trusted my husband implicitly. 1 thought the })rop- 
erty was to be ])nt into Hr. Brown’s hands. 

I 

That the other ])a}>er she signed in the e^irly part of 
October was just as she had testified, that is, that her hus¬ 
band handed it to her in their machine in front of ^Ir. 

I 

Davis’ house and asked her to sign it and assured her that 
it was a pa})er concerning the ‘O’ Street renthls, and that 
in this belief, and trusting him implicitly, sljie signed it. 
Whereu|)on defendants offered in evidence the following 
deed and agreements. I 

46 This deed, made this 15th dav of Hav in the vear 
one thousand nine hundred and twenty-six, bv and 

])etween Elsie A. Steele and Blanche Agee Davis, tenants in 
common parties of the first ])art, and Francis L. Davis, 
unmarried party of the second part: j 

Witnesseth, That in consideration of Ten Dollars, the 
parties of the first part do hereby grant unto the party of 
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llio socoiid part, in fee simple, all that piece or |)arcel of 
land, t()i;-etlier with the im])r()vements, rights ])rivileges, 
and a])i)urtenanees to the same belonging, situate in the 
Cdty of Washington, District of Columbia, described as 
follows, to wit: Lot numl)ered Thirty-one (31) in G. Helen 
Metcalf's sul)division in S<|uare numbered Four Hundred 
One (401), as ])er ])lat recorded in the Office of the Sur¬ 
veyor for the District of C'olumbia in Liber 33 at folio 30. 

* 

Parts of Original Lots numbered Fight (8) and Xin(‘ 
(0) in S(juare numbered Four Hundred and One (401); 
beginning on Xinth Street at a i)oint distant 2'2 feet, 7'- 
inclu*s South from the Xorthwest corner of said S(iuare 
numb(‘red Four hundred and one (401), and running tlnnice 
South along said .Xinth Street, 20 feet, 4^3 inches; thence 
Fast 8() F(‘et, 8 inches; tlience Xorth 20 feet, 4fj inches; 
th(‘nc(‘ W(‘st 8(5 t\‘et, 8 inches to Xinth Street, and place of 
bc‘gi lining. 

Lot nunibcr(‘d Sixty-one ((51) in Lyman F. Fibs' subdi¬ 
vision of lots in S(juare numbered Fight Hundred XiiuMy 
(800) as ])er ])lat r(‘corded in the Office of the Surveyor for 
th(‘ District of Columbia in Liber 00, at folio 03. 

.\nd the said parties of the first part covenants that th(‘y 
will warrant sjiecially the ])ro])erty hereby conveyed; and 
that th(‘y will execaito such further assurances of said land 
as may be re([uisite. 

WitiH'ss our hands and seal the dav and vear her(‘inbe- 
fore written. 

FLSIF .\. STFFLF. [seal.] 

P>L.\X('HF AGFF DAVIS, [slal.] 

In presenci‘ of 

M. GIL\('F DFLAXY. 

M. GKA('F DFLAXY. 
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This agreenunit, made this (5th day of October, D. 

102(5, ])v and Ixdween Blanclie Agee Davis and Flsie 
A. Steele, as Tenants in Common, lioth of Washington, 
District of Colum])ia, ])arties of the first part, and Sue K. 
Harrison, of the same Place, ])arty of the second ])art. 

Whereas, the party of the second part is the owner and 
liolder of a certain note dated May 23, 1026, in the sum of 
$7,333.02 Dollars, jiayable in monthly installments of 
$150.00 Dollars, the jiayment of which is secured by a Deed 
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I 

of Trust on premises Xo. 1113 Xintli Street, Northwest; 
No. 1139 Ninth Street, Northwest, and No. 71(| ‘Hi” Street, 
Northwest, Washington, District of Columbiaj and 

Whereas payments on said note are severed months in 
default, as well also payments due on the Jirst trnst on 
said ])ro})erly, and said property is now thijeatened with 
foreclosure under said first trnst unless a g^’oss ])ayment 
of Three hundred seventy dollars ($370.) ij^ ])aid before 
the end of this day to the Perpetnal Building] Association, 
and I 

Whereas, the party of the second i)art is willing* to ad¬ 
vance on account of said overdue ])ayments with the Perpet¬ 
ual Building* Association on said first trnst, the amount of 
Th]*ee hundred seventy dollars ($370.), nnder (|*ertain terms 
and conditions hereinafter stated, therefore^ for and in 
consideration of the ])i*emises, as well as j the mutual 
promises, covenants, and agreements hereinafter a])pear- 
ing, as well as the sum of One dollar ($l.),i each to the 
other in hand paid, reecipt whereof is acknowledged, the 
])arties hereto agree as follows: i 

1. The i)arty of the second part will pay in behalf of the 

])arties of the first ])art, the snm of Three hundred seventy 
dollars ($370.), to the Per])etnal Building Association, in 
settlement of overdue payments due at this time, and in 
consecpience of said payment it is agi*eed that the ])arty 
of the second part is to be subrogated to the rights of said 
Building Association, with res})ect to the aforesbid })ayment 
of 33n*ee hundred seventy dollars ($370.). | 

2. The ])arties of the first i)art agree that they will turn 

over immediately to snch agent or agents as the ])arty of 
the second part may name, said pro])erties for'the ])ni*pose 
of having the rents collected, and the managing !of the same. 
That ont of the i)roceeds of the rent collected Biei'eon, the 
said ])arty of the second ])art is to be reimbinjsed the fall 
amount of the advance made herein, namely, I the snm of 
Thi*ee hundred seventy dollars ($370.), at the jrate of One 
hundred dollars ($100.) per month, and the intjerest there¬ 
on at the rate of six per cent i)er annum; that I in addition 
to this snm the said party of the second part sihall also be 
entitled to receive montlily from said rents )he amount 
provided to be ])aid on account of the said second trnst 
note, and a further sum of Seventy-five dollars per 
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month on account of the arrcarai**cs, until said arrearages 
liave been fully li<}niilated and paid. After the re])ayment 
of the said sum of Tlirce Hundred Seventy ($.*>70) Dollars, 
with interest thereon, and the payment of all arrearages 
on account of the second trust note to the party of the 
second part, then and thereafltu* ])ayments are to be made 
on said second trust note in the amount and on tlie dates 
specified therein. 

o. It is furlhei* agreed tliat exce])t for the payments here¬ 
tofore ])rovided to ])e ])aid, no disbursements shall be made 



U])-keep, and otlnu* lixed (‘Xpenses ther(*on, including pay- 
numts on account of the lii’st trust, shall have been paid. 

4. It is agriH^d l)(‘twe(‘n the })a!‘ties hereto that the agency 
hereby cn'atiHl for the ])ur])os(‘ of eolh‘cting and a])])lying 
as stated luu'ein, 'tlh‘ r(‘nts shall continue, and be and 
remain irr(‘voeable until tin* said s(‘(*ond trust note now held 
by the said Sin^ K. Ilai’rison shall have been paid in full, 
together with all interest, and other charges thereon. 


In Witness Wluuvof tlK‘ parties hei'cdo have signed their 

names and aflixed their seals tin* dav and vear first herein- 

• * 

before written. 


P>LAX(dlK A(;KH DAVIS. 
KLSIK A. STKKLH. 

STK K. IIAKHISOX. 

Witness: 

WILLIAM K. DAVIS. 

LHWIS P. STKKLK. 

S. r,. IIAKKMSOX. 


fsKAL.] 
I SEAL. ) 
[SHAI.. j 


4S Wlu‘reupon, the ])laintiff to further maintain the 

issu(*s on lu‘r part joined produced as a witness 
William G. McGuire, who testified in substance that he 
was in the* tanploy of Walter A. Drown and had charge 
of that firm's rental ch‘])arlment: that from their records 
these ])rop(‘rties were taken over at the instance of \Villiam 
E. Davis in October, 192r), as agent for the collection of 

these rents; that from that time on thev were collected bv 

• » 

said firm and the md amounts were turned over to William 
E. Davis, in the following sums: 
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1926. I 

October 22.i 

» 

November 30.i 

I 

December 27.i 

1927. I 

January 25.1 

February 26.| 

!March sf. 

April 30. 

May. 

May 31. 

Julv 25. 


$266.94 

435.17 

314.55 

301.61 

348.64 

159.64 
66.30 

200.00 

194.20 

102.12 


Making a total of 


$2,389.17 


that from thi.s time on and for the four following months 
the following amounts were collected and paidjover to Mr. 
Harrison for ^Mrs. Sue K. Harrison: 


1927. 

June 20. 

" 30. 

July 28. 

% 

August 8. 

Making a total of 


250.00 

120.50 

264.77 

59.31 


$694.58 


Whereupon and further to maintain the issues on her 
part joined, the plaintiff produced as a witness on her 
behalf her husband, Lewis P. Steele, who testibed in sub¬ 
stance as follows: ! 


That he was a member of the firm of Davis land Steele, 
co-partners, which had never been formally dissolved; that 
he had deceived his wife into the belief that she was signing 
the papers on the two occasions—the one on May 15, 1926 
and the other in the early part of October of the same year— 
for the collection of the rentals from her properties by 
Walter A. Brown as the firm needed monev verv ])adK^ 

* I • y 

and this method of raising it had been talked over 
49 between Mr. Davis and himself; that ^Ir. Davis came 
in one day very much excited and said ‘We have to 

6—4746a I 


i 
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liavc* money to pay Harrison- -lie is raising II-, and if 

he finds ont al)ont that note on the ‘R' Street Place, he 
will send ns to the i)eniteniary (referring to a second trust 
note given Harrison as security for $3,27r).r)3 which had 
been advanced by him and was sii])posed to be secured by 
a second trust on #1511 R Street, X. W., which trust Mr. 
Davis had never recorded): that at the time in question, 
^lay, lb2{) tlie co-partnei’slii]) lirm of Davis and Steele had 
])orrowed money from time to time from Mrs. Harrison, and 
tliese amounts with princi])al and bonuses aggregated some 
$r),5()(); that these amounts were rouglily made u]) by the 
‘R’ Sti'eet })i*operty deal whei’e Davis liad failed to record 
the second trust to secure .Mrs. Harrison for $3,275.53; the 
the ])usiness transaction covering a piece of ])roperty on 
Seventh Street Ix^tweeii Allison and Buclianan Streets, X. 
AV. wliere Harrison had advanced either $750.00 or $900.00 
under an agreement that he would take one-half the profit 
when the ])ro])erty was sold: that in the final wind-u]) Harri¬ 
son demand(‘d and got a credit for $1,100 and odd although 
there was no ])rofit made on the deal; that Mrs. Harrison 
held a second tiaist foi' $1,500. on #710-0 Street, S. E., 
which had been somewhat reduced and ])erha])s held a trust 
of about $1,-100. on #1139-9th Street, X. AV., but was not 
sure as to this; that tlK‘sc* various amounts were bv agree- 
ment between Davis & Steele and Svdnev B. Harrison, act- 
ing for and in Ixhialf of his wife. Sue K. Harrison, agreed 
to be consolidated into one note in the sum of $7,355.53, 
to be secured by a deed of trust on the ])ro])erty involved 
herein. The record shows the transfer of said pro])erty by 
the ]>laintiff and her co-tenant, Blanche A. Davis, by deed 
to Francis L. Davis; it then shows a trust for $7,355.53 to 
secure one A. L. Timberlake, which trust was made and 
recorded May 15th, 1927, and named Raymond B. Dickey 
and Sydney B. Harrison as trustees therein; the record 
further shows a release dated May 15tli, 1926, and 
50 recorded .May 27th, 1926, from the effect and opera¬ 
tion of the aforesaid trust; and that thereafter 
another trust was made by the said Francis L. Davis, dated 
]May 25th, 1926, and recoi-ded May 27th, 1926, naming Ray¬ 
mond B. Dickey and Sydney B. Harrison trustees, which 
latter trust recited that it was made to se(‘ure William E. 
Davis and Lewis P. Steele in the amount of $7,355.52. 
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That at the time in question plaintiff’s properties had 
trust on them as follows: | 

#1139-9th St. N. W. First trust of $8^500. (straight 
trust.) I 

irlllo-Dlh St. X. W. First trust of $12^000. (building 
Association loan and reduced to about $11,000.) 

#1113-9th St. X". W. Second trust of aboiit $3,000. (held 
by a Mrs. Dally.) 

:=716-(} St. S. F., first trust of $(),r)00. (held by a Building 
Assocation and paid down to about $6,000.) ■ 

#716-0 St. S. E. second trust of $1,500. | (held by Airs 
Harrison.) 


And the gross i-entals from these propertied were as fol¬ 
lows : ! 


#1139-th Street X. W., store. . . 

2 front apartments at $45.00 each 

1 back apartment at $35.00. 

1 back apartment at $30.00. 

Total . 

^1113-9th Street X. AV., store . 

3 apartments at $42.50 each.... 

3 a])artments at $35.00. 

Total . 

#716 G Street S. E.: 

3 apartments at $35.00 each. 

2 garages at $7.50 each. 


I $60.00 
I 90.00 
I 35.00 
I 30.00 


I. $215.00 

I 

! 65.00 
il27.50 
1105.00 


297.50 


105.00 
I 15.00 

j- 120.00 


Alaking a total per month of.•.$632.50 

1 

Under cross examination the witness test[ified in sub¬ 
stance that AVilliam E. Davis had advised him to leave Har¬ 
rison to him (Davis), as for some reason Harrison was sore 
with the witness Steele and witness further testified that he 
(Steele) had made up the ])apers which wer^ afterwards 
figured into the trust of $7,355.53 so made by Francis L. 
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Davis, wlio after lie liad created tlie trust on said properties, 
deeded the same back to })laintitf and ^Irs. Davis, as ten¬ 
ants in common. 

bl That lie knew it was a Deed plaintiff siii^ned, and 

in one way he was anxious for her to sign it and in 
another way he was not anxious for her to do it, and when 
asked why he ])ermitted her to do this, witness answered 
it was because they were being ])ressed so for the money 
which the firm owed; that with respect to his wife signing 
the deed in ^Ir. Dickey's office, witness testified in substance 
that his wife had the yiaper in front of her; that Mr. Davis 
did not interfere: that she signed because the witness asked 
her to sign: that there was no concealment: does not re¬ 
member what the Notary asked ^Irs. Steele with respect to 

anv acknowledgment: thev were there about three minutes 

* » • 

and not more than fen words were said. 

\Vifm‘ss admitted that the ])roperty involved herein was 
ac(juired by Davis Steele as co-partners and was trans- 
f<*rred by them, subject to certain encumbrances thereon, to 
their wives (said plaintiff and Blanche A. Davis) without 
consideration and on the eve of the departure of William E. 
Davis for Florida about August, 1925. 

Wh(‘reupon and further to maintain the issues on her ])art 
joined Leonard J. Mather was produc(‘d as a witness, who 
f(*stified that he hr.d examined the records and that the Deed 
from Blanche Agee Davis and Elsie A. Steele ran to 
FraiU'is L. Davis on Mav 15, 1926 and ^vas reconveved bv 
him to the ])laintiff and Blanche Agee Davis May 25, 1926 
and was afterwards recorded on May 29, 1926. 

Thereupon the ])laintiff rested. 

The defimdants moved the Court to dismiss the Bill of 
('ornplaiut and, after argument thereon by counsel for the 
res])ective ])arties thereto, the Court granted the defend¬ 
ants' motion to dismiss the Bill of Complaint herein filed. 
The ])laintiff excepted to the Court granting the motion of 
the defendants and noted an appeal in open court. 

Be it flirtlu*r remembered that the foregoing con- 
52 tains the substance of all the evidence on the hearing 
of this cause. 


! 
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And the plaintiff now prays the court to $ettle and sign 
this her Bill of Exceptions herein, in order jthat the same 
may be made a part of the record which is accordingly done 
this 29th day of February, 1928, now for then. 

By the Court: 

Wi\L HITZ, J. 

I ’ 

I 

[Endorsed:] Equity. No. 46987. Fllsie jA. Steele vs. 
Sidney B. Harrison, Kavmond B. Dickev, William E. Davis. 
Amended statement of evidence. i 

i 

Endorsed on cover: District of Columbia Sijipreme Court. 
No. 4746. Elsie A. Steele, appellant, vs. Sid^iey B. Harri¬ 
son et al. Court of Appeals, District of Collimbia. Filed 
Apr. .‘1, 1928. Henry W. Hodges, clerk. 1 
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STATEMENT OF THE CASE i 


Plaintiff-appellant (hereinafter referred to as plain¬ 
tiff) was deceived into executing a deed coinveying 
away her sole and separate property. 

She was a married woman and, deceived by her hus¬ 
band and his partner William E. Davis, was led into 
the belief that she was executing one paper when in 
reality she was signing another. i 

No consideration ever went to her for thus | parting 
with her property. 

By means of this conveyance a trust was placed upon 
it, of which plaintiff knew nothing. 

I 

i 

! 


I 
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To prevent the foreclosure of this trust, plaintiff 
filed her Bill below which was dismissed at the con¬ 
clusion of her case. 

This Appeal is to correct that ruling. 

Further: Plaintiff’s deed ran to one Francis L. 
Davis, brother of appellee, William E. Davis. 

William E. Davis was the co-partner of plaintiff’s 
husband, whose firm, engaged in the real estate busi¬ 
ness in the District of Columbia, was known as Davis 
& Steele. 

The firm of Davis & Steele owed the Harrisons 
money. 

This they could not pay. 

They planned to use their wives’ property as a 
guaranty for the payment of this indebtedness, and 
accomplished their purpose as to plaintiff, through 
the false representations of her husband in whom at 
the time plaintiff had implicit confidence. 

When Franciis L. Davis received title of record he 
immediately placed a trust thereon, ostensibly to se¬ 
cure the partnership firm of Davis & Steele $7,355.53, 
but in reality to secure one Sue K. Harrison, wife of 
appellee Sidney B. Harrison; Davis & Steele having 
endorsed the note secured by said trust in blank and 
delivered the same to Sidney B. Hhrrison for his wife. 

Francis L. Davis thereupon immediately deeded 
what was left of these properties back to plaintiff and 
her co-owner. Thus was Francis L. Davis used as a 
mere conduit and as a man of straw by his brother 
William E. Davis, for not one tittle of interest or own¬ 
ership had he in plaintiff’s property. 

And plaintiff was in ignorance of what had thus 
been done for nearly a year and a half afterwards. 
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Still further: plaintiff brought her Bill below against 
William E. Davis, and Raymond B. Dickey and Sidney 
B. Harrison, trustees, alleging that a certain paper 
writing purporting to convey away her real estate in¬ 
terests, was not her deed and her signature thereto 
had been obtained by the fraud and misrepresentation 
of appellee, William E. Davis. The Bill, praying the 
prevention of the then advertised foreclosure sale of 
this real estate, asked for an accounting of her rental 
profits therefrom. 

The Answer of the defendant William E. I)avis de¬ 
nies plaintiff was deceived into signing the i deed in 
question, and the defendant trustee Harrison, after 
averring that he carried on the negotiations with 
Davis & Steele to combine that firm’s indebtedness to 
his wife. Sue K. Harrison, into one obligation (R. pp. 
12 , 13), alleges this obligation—secured on plaintiff’s 
property—^was in such default as to bring about this 
foreclosure (R. p. 17, lines 23 to 26). | 

The proof shows plaintiff owner as tenant |in com¬ 
mon with Mrs. Davis (wife of William E. Davis) of 
valuable real estate (R. p. 33, lines 1 to 3; pp. 41; to 43); 
the real estate firm of Davis & Steele in fail^g cir¬ 
cumstances, needing money very badly and pressed so 
for the money which the firm owed (R. p. 33, line 7; p. 

41, line 33; p. 44, lines 8 to 9); already in the clutches 
of the Harrisons—money lenders—(R. p. 42, '^nes 8, 
9, et seq,) and in fear and trembling lest the Harrisons 
put them in the penitentiary (R. p. 41, lines 35, 36; p. 

42, lines 1 to 7). | 

The proof furthermore shows plaintiff was made the 
victim of these circumstances and thereby was defraud¬ 
ed and stripped of her property interests, -^thout 
knowledge or understanding of what was thus being 


I 
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done (B. pp. 33, 34; p. 35, lines 18 to 21) “until last 
March—the early part of March or the latter part of 
February’’ (R. p. 35, lines 20 and 21). 

So great was the fear of Davis and Steele and so 
vitally necessary did they think was their need for 
further money assistance from the Harrisons, that 
they, Davis and Steele, after talking the matter over 
together, agreed that Steele should deceive his wife 
into the belief that she was signing papers for the 
collection of her rentals by Walter A. Brown, an in¬ 
dependent real estate agent (R. p. 41, lines 27 to 35). 

Steele so advised his wife and in furtherance of this 
scheme, she was presented with a paper by Davis in 
the presence of Steele and others and presented with 
it in such a way as to confirm the belief in her mind 
engendered by her husband, that it was a paper plac¬ 
ing her property interests in Brown’s hands for the 
collection of the rentals, and the application of these 
rentals to the payment of what her husband and his 
partner owed (R. p. 33, lines 19 to 37; p. 34, lines 1 to 
3; p. 33, lines 8 to 14). 

Deceived as to this (R. p. 41, lines 29 to 33) by hav¬ 
ing implicit trust in her husband that all she was sign¬ 
ing was a transaction to put the property in Walter 
Brown’s hands to collect the rentals and to pay certain 
obligations which the firm owed, she signed said pa¬ 
per” (R. p. 33, line 37; p. 34, lines 1 to 3). Plaintiff 
did not disprove the fact as she might have done by 
forcing the reading of the paper when it was placed on 
the desk by Mr. Davis for her signature (R. p. 33, lines 
30 to 36), but signed, not the paper she supposed, but 
a deed purporting to convey her property interests to 
Francis L. Davis (a brother of William E. Davis). 
Francis L. Davis immediately placed a trust thereon 
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for $7,355.53. The trust was to secure TVilliam E. 
Davis and Lewis P. Steele, but in reality it secured 
this amount to Mrs. Harrison (R. p. 42, lines 29 to 42; 
p. 40, lines 17,18), and Davis and Steele endorsed the 
note in blank and delivered it to Harrison for his wife 
(R. p. 12, lines 18 to 21; p. 42, lines 24 to 29)|. 

Plaintiff stated positively and unequivocally that 
she would not have signed the paper had sihe known 
it was a deed conveying away her property^ interests 
(R. p. 35, lines 12,13). A few months before the fore¬ 
closure sale of these interests, she was advised for the 
first time that the Harrisons had anything t0 do with 
her property, (R. p. 35, lines 18 to 20), which she was 
then about to lose. i 

These property interests yielded a gross rental per 
month of $632.50 (R. p. 43, line 28) and a net rental, 
sometimes as high as $435.17 (R. p. 41, line 3), and as 
low as $66.30 (R. p. 41, line 9) and $59.31 a month (R. 
p. 41, line 21). That a net amount of $2,389.17 (from 
Ocotber 22, 1926 to July 25, 1927) was turned over by 
Brown to William E. Davis (R. p. 41, line 1^) and a 
net amount of $694.58 (from June 20 to August 8,1927) 
was turned over to Harrison for his wife, Mr?. Sue K. 
Harrison (R. p. 41, line 22). 

Sidney B. Harrison acting for and on behalf of his 
wife, carried on all the negotiations concerniiig the in¬ 
debtedness of Davis and Steele to his wife, (E. p. 42, 
lines 24 to 29), and says in his answer (R. pi 9, lines 
31 to 33) “that prior to the time when he was asked to 
release said trust he had no knowledge or information 
respecting the same’^ and at p. 12, lines 32 to 43, shows 
that he was thoroughly acquainted with the whole sit¬ 
uation as between his wife and Davis and Steele; that 
he denies in his said answer that “William E. Davis 


I 
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has been receiving any part of the aforesaid rents, is¬ 
sues and profits since, in or about the month of Octo¬ 
ber, 1926” (R. p. 15 lines 1 to 3) and that when called 
upon by Davis and Steele concerning the further loan 
of $370.00 on this property for the purpose of saving 
it from foreclosure, said “the only conditions under 
which he would make any such loan or advance” would 
be to have the properties turned over to his agent (R. 
p. 16, lines 12 to 20). 

The Record shows the Harrisons were lending 
money to Davis and Steele (R. p. 42, lines 7 to 11). 
Lending it out at very high rates of interest and with 
big bonuses charged. (R. p. 42, lines 7 to 20); some¬ 
times Harrison himself lending it (R. p. 16, lines 12 to 
20; p. 41, lines 35, 36; p. 42, lines 1 to 7) and again the 
transactions appearing in his wife’s name (R. p. 42, 
lines 7 to 9). 

William E. Davis, co-partner of Lewis P. Steele, had 
talked the matter over of having Steele deceive his 
wife “into the belief that she was signing the papers 
on the two occasions—on May 15th, 1926, and the other 
in the early part of October, of the same year—for the 
collection of the rentals from her properties by Wal¬ 
ter A. Brown, as the firm needed money very badly” 
(R. p. 41, lines 29 to 33); and he is the same man who 
came in one day very much excited and said (to Steele) 
“we have to have money to pay Harrison—he is rais¬ 
ing H-and if he finds out about that note on the 

R Street place, he will send us to the penitentiary (re¬ 
ferring to a second trust note given Harrison as se¬ 
curity for $3,274.53 which had been advanced by him 
and was supposed to be secured by a second trust on 
No. 1511 R. Street, N. W., which trust Mr. Davis had 
never recorded).” (R. p. 42, lines 1 to 7) and he is like- 


I 


7 I 

I 

I 

wise the same man who was in Mr. Dickey!’s office 
earlier in the day but who would not leave the deed for 
Mrs. Steele to sign, when she really would have been 
afforded an opportunity to read it (R p. 33, lines 19 
to 23) and was the one who forced its signing (lE. p. 33, 
lines 24 to 36) through the implicit trust of plaintiff 
in her husband (R. p. 33, line 37; p. 34, lines |1 to 3), 
perhaps even covering up the words ‘‘This Deed’’ (R. 
p. 36, lines 9, 10) by having the paper folded when he 
handed it to her for her signature, and he is jlikewise 
the same man who, despite what Harrison says to the 
contrary in his answer (R. p. 14, lines 38 toi 42); p. 
15, lines 1, 2) collected from October 22,1926 to! July 25, 
1927 $2,389.17 of these rentals (R. p. 41, lines |l to 13) 
contrary to the agreement of October 6, 1926 which 
gave Mrs. Harrison the immediate right to tljie hand¬ 
ling of said properties for the collection of the rents. 
(R. p. 39, lines 29 to 32). 

I 

I 

Relationship of parties : | 

I 

I 

Plaintiff is the wife of Lewis P. Steele. 

I 

Lewis P. Steele was the co-partner of William E. 
Davis. I 

Sidney B. Harrison is the husband of Sue K. Har¬ 
rison. 

I 

Sidney B. Harrison is a trustee under the Tim- 
berlake trust (R. p. 42, lines 31 to 34). He is like¬ 
wise a trustee under the trust in question, osten¬ 
sibly to secure Davis and Steele $7,355.53 (R. p. 
42, lines 37 to 42) but in reality to secure Mrs. Har¬ 
rison (R. p. 42, lines 24 to 29) for, endorsed by 
them in blank (Harrison’s answer R. p. 12, lines 


I 

I 

! 

I 

I 


! 
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18 to 21), the note was delivered to Mr. Harrison 
for Mrs. Harrison (B. p. 13, lines 12 to 22; p. 26, 
lines 1 to 4.) 

William E. Davis was the co-partner of Lewis P. 
Steele. 

Blanche Agee Davis was the wife of William E. 
Davis. 


Plaintiff’s Bill was dismissed at the close of her 
case and it is from such ruling by the learned trial 
Court that this Appeal is being prosecuted. 


ASSIGNMENT OF ERROR 

The Court erred in dismissing plaintiff’s Bill and in 
holding as matter of law that plaintiff had not made 
out a prima facie case. 


ARGUMENT 

Three questions present themselves for consider¬ 
ation : 

(1) Was plaintiff deceived into signing the deed of 
May 15,i 1926, to Francis L. Davis, so that it was 
not her free act or voluntary deed? 

(2) If thus deceived and her signature thereto was 
fraudulently obtained without her knowledge, 


( 


free will, or consent; did Mrs. Harrison take 
the note for $7,355.53 as a hona fide folder for 
value and without notice? I 

i 

I 

(3) Did the inhibition of our Statute (CWe: Sec. 
1155) lie as against plaintiff pledging her prop¬ 
erty interests as surety or guarantor for the 
debts of her husband and his partner? ! 

i 

The first two questions merge into but one hnd later 
will be so considered. | 

i 

At the outset and as a beacon light to plaintiff’s 
position on this Appeal, we would hold aloft her in¬ 
disputable legal right, not only the benefit of every fact 
disclosed by the Eecord, but, as well, every reasonable 
intendment and inference fairly and properly deduci- 
ble therefrom. I 

Discussing the last numbered question firstj we find: 
On May 15, 1926, the day plaintiff signed the deed by 
means of which her property was taken as a ^aranty 
for the repayment of the indebtedness of $7,$55.53 by 
Davis and Steele to Mrs. Harrison, our Statutp (Code: 
Sec. 1155) was in full force and effect, although re¬ 
pealed May 28,1926. I 

i 

Neither plaintiff or Mrs. Davis owed the Harrisons 
anything. Davis and Steele were co-partners. The 
debt was a partnership debt. Each one of the partners 
was respectively the husband of the owner^ of the 
properties in question. The husbands had 'no title, 
share or interest in these properties. The properties 
were the sole and separate estate of these married wo¬ 
men. Yet, nevertheless, the partners conceived and 
executed a plan whereby their wives’ property was 
pledged for their husbands’ indebtedness and later 

I 

I 

i 

I 

i 


j 
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T\'as taken away from plaintiff and her co-owner to sat- 
isfv this indebtedness. 

Plaintiff’s deed ran to Francis L. Davis, brother to 
William E. Davis. Made and recorded May 15, 1926, 
it accompanied to record the Trust for $7,355.53 which 
Francis L. Da\is immediately placed on this property 
to secure this amount to one Timberlake (evidently a 
straw man for the Harrisons). Harrison and Dickey 
were trustees. Davis and Steele endorsed the note 
over ‘^without recourse” to them. Dickey thereupon 
refused to submit it to his clients, the Harrisons, as it 
was ‘^a variation of the arrangement” theretofore 
made concerning this transaction (Answer of Wil¬ 
liam E. Davis, p. 25, lines 7 to 22 and Answer of Ray¬ 
mond B. Dickey p. 19, lines 25 to 43; p. 20, lines 1 to 3). 
This trust was released May 25, 1926, and a trust 
for the same amount was thereupon placed anew by 
Francis L. Dayis. Again Harrison and Dickev were 
the named trustees. Dated back to May 15, 1926 it 
was recorded ^May 27, 1926 to secure Davis and Steele 
$7,355.53 (R. p. 42, lines 31 to 42; p. 25, lines 34 to 41), 
and the note secured thereby was by them endorsed in 
blank and delivered to Sue K. Harrison through the 
defendant Harrison, (E.p. 26, lines 1 to 4). Mr. Dickey 
further savs in his answer the reason for this was be- 
cause ‘^the said'Davis and the said Steele were to fur¬ 
ther incur individual liability should said property 
prove insufficient” (R. p. 19, lines 39 to 43; p. 20, lines 
1 to 3), thus showing plainly it was their debt for 
which plaintiff’s property was thus being used. 

But the Statute prohibited a married woman from 
making any contract as surety or guarantor or as an 
accommodation drawer, acceptor, maker or indorser. 

Therefore, if the deed, so-called, be considered such 
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in reality for the illustration of the point, by means 
thereof, or rather by means of the trust immediately 
following, there was pledged and offered las security 
the property of these married women for the debts of 
their husbands. In other words they became sureties 
and guarantors for the re-payment of the indebtedness 
their husbands had contracted. i 

This in the very teeth of the Statute! ; 

But, it may be urged, plaintiff had deedeii her prop¬ 
erty to Francis L. Davis and he it was, and not she, 
who pledged it for this indebtedness. i 
Could the Statute be evaded by any such plan? 
Viewing the deed as a proper one and bearing in 
mind that Francis L. Davis had no inteijest in this 
property; that no consideration ran to plaii^tiff for the 
transfer; and bearing yet further in mind, that as soon 
as Francis L. Davis received title to plainj:iff’s prop¬ 
erty he used it to guarantee his brother’s debt and that 
of his partner to Mrs. Harrison and, as soon as that 
had been accomplished, returned the property to plain¬ 
tiff and her co-owner; could he in fact b^ anything 
more than a mere conduit or medium—ah agent to 
carry out the purpose of plaintiff and her| co-owner? 
And this purpose was to have plaintiff and her co- 
ovTier guarantee, as accommodation parties, and by 
means of their property interests, the repayment of 
this $7,355.53 to Mrs. Harrison. j 

But as plaintiff and her co-owner could not do this 
themselves, could they give any greater power than 
they held; could they vest any more right or power in 
Francis L. Davis—a mere agent and medium as we 
have seen him to be—^than what they themselves 
possessed? | 

The answer comes back clear and strong | and from 
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this Court, that plaintiff could not thus cloak or hide 
a void act under any mantle of form that would give 
to it verity, force or effect. 

For as was said to the point by the late Justice 
Shepard in the Waters-Pearson case (39 App. D. C. 10, 
16, 17) with reference to this proviso of the Statute 
we are now considering: 

‘‘By this proviso married women were prohibi¬ 
ted from binding themselves as surety for others. 
But the limitation would be of little or no benefit 
if it could be evaded by the mere form of the con¬ 
tract entered into. If the mere form of the con¬ 
tract, making the married woman appear as a 
principal, instead of a surety, would serve to pre¬ 
vent judcial investigation of the real nature of 
her obligation, the provision of the statute would 
become a dead letter. The statute declares a rule 
of public policy and its object is to be executed by 
courts of law as well as equity. Anyone may de¬ 
fend an action on a contract by proof that it is in 
violation of a statute. E. Bement and Sons v. 
National Harrow Co., 186 U. S. 70-88 • • • • It 
is well settled that a contract under seal may be 
shown in an action at law to be a cover devised 
to conceal a transaction in violation of the statute 
against usury, Scott v. Lloyd 9 Pet. 418, 446. The 
proviso of Sec. 1156, like the statute against usury, 
is intended to prevent oppression, and no form or 
device will be permitted to prevent its enforce¬ 
ment.’’ 

I 

Thus we see that “no form or device will be per¬ 
mitted” to evade the prohibition of the Statute. No 
form of contract “making the married woman appear 
as a principal, instead of a surety” will suffice to cir- 
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cmnvent the law. Therefore, it matters not what form 
marks the completed transaction: if its substantial pur¬ 
pose be to cloak and hide the suretyship of a married 
woman, it is void. 

Plaintiff could give her property away i^ she saw 
fit; she could sell her property if she chose; she could 
mortgage her property if she wanted to or fblt so dis¬ 
posed ; but she could not give or convey to another the. 
right or the power prohibited in her by the Statute, 
namely: to pledge her property as surety or guarantor 
for the debt of another. 

Again do we find confirmation of this in Fisk Rubber 
Co. V. Muller, 42 App. D. C. 49, 51, for after reiterating 
the prohibitive force and effectiveness of the statute, 
the Court called attention to the two papers therein 
referred to (the agreement for the supply company to 
act as an agent of the rubber company and the one re¬ 
lating to the suretyship as executed by husband and 
wife) and said, speaking through Mr. Justic^ Robb; 

1 

“We fully agree with the learned trial justice 
that these two agreements must be considered as 
one contract. Each alludes to the othdr and the 
second supplements the first. ‘Reading the two 
papers together’ said the trial justice, ‘it is clear 
that the object of both was the guaranty to the 
Fisk Rubber Company of the indebtediJess which 
might accrue from the said supply comply in the 
future, by sales made by the former to i the latter 
company’.” 

i 

j 

Just as in the present case the real purpose and ob¬ 
ject of the deed (if genuine) to Francis L. pavis and 
the trust placed thereon by him to secure Mrs. Har- 


I 
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rison, could only have been to guarantee her the re¬ 
payment of this $7,355.53 due—not by Francis L. 
Davis, nor by plaintiff or her co-owner—^but due from 
Davis and Steele. 

In Howard v. Quinn (55 W. L. R. 527), the wife had 
joined vdth her husband in the execution of a note se¬ 
cured by a deed of trust on property of which they 
were both tenants by the entirety and Mr. Justice 
Stafford, sitting below, said that the wife was merely a 
suretv or accommodation maker and the note and deed 
of trust were void as to her and she was entitled to 
have enforcement thereof perpetually enjoined. 

The Columbia National Bank case, (55, W. L. R. 
257) is referred to only because heretofore cited by ap¬ 
pellees as adversely controlling this present case, but 
it is not in point: deciding merely that a married wo¬ 
man had the indisputable right to give away her prop¬ 
erty if she chose. The stock in question belonged to 
her. She gave'it to her husband. It became his. He 
it was who pledged it for his own debt, as he had a 
perfect right to do. The wife having parted with her 
iu.terest in this stock could not be held to have pledged 
it as security for the debt of another. In no sense, 
therefore, could she be considered as a surety or 
guarantor. 

In Schwartz v. Sacks, 55 App. D. C. 87, 88, the ques¬ 
tion was whether a wife who had joined in her hus¬ 
band’s note for his debt and secured the same by a deed 
of trust on her property, came within the prohibition of 
the Statute upon a subsequent attempt to foreclose 
and sell under the trust? 

The Court largely basing its conclusion upon the 
plain intent of the Statute and speaking by its Chief 
Justice, said: 
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‘‘The proviso in question was designed tq save 
them (married women) from pecuniary lo$s, by 
prohibiting them from becoming sureties upon the 
executory contracts of other persons. Tha^: pur¬ 
pose, however, would be but partially accom¬ 
plished, if at the same time they should bq per¬ 
mitted to pledge or mortgage their separate| prop- 
ertv as securitv for such contracts. It is manifest 
that the conservation of their separate property 
was the chief object of legislative concern, ^nd it 
is not reasonable to believe that the proviso was 
intended to relate onlv to their contracts of sure- 
tyship such as are cognizable at law, leaving them 
exposed to equal losses by pledging their separate 
estates as securitv for similar contracts. The ef- 
feet of the latter interpretation would be to pro¬ 
hibit a married woman from assuming a pei'sonal 
obligation as surety upon the contract of aiiother, 
but would permit her to pledge her entire separate 
estate as security for identical contracts, i This 
construction is not tenable.’’ I 

j 

Paraphrasing this language: If the purpose and 
intendment of the Statute be to save married -vi’cmen 
from pecuniary loss concerning their own property, by 
prohibiting them from becoming sureties upbn the 

I 

executory contracts of other persons, and if they can¬ 
not by trust encumber their property for such purpose, 
a fortiori, neither can they be permitted to dee(^ their 
property to another for the carrying out of speh an 
improper and unlawful purpose; for this would jflaunt 
the law and but serve to emphasize and uphojd the 
purpose of the wrongdoers in thus evading and des¬ 
troying the law. I 

That this cannot be done has already been deter¬ 
mined by this court (Waters-Pearson case, suprtji,, and 
cases cited therein; Fisk Rubber Co. case, 42! App. 


\ 
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D. C. 49, 51 and Schwartz v. Sacks, 55 App. D. C. 87, 

88 ). 

Before concluding the point, it might be well to no¬ 
tice that part of Mr. Harrison’s Answer, in which, re¬ 
ferring to the trusts already on plaintiff’s properties 
and securing Mrs. Harrison at the time the $7,355.53 
was placed thereon by Francis L. Davis, he says: “a 
short time prior to May 25, 1926, William E. Davis, 
one of the defendants herein, and Lewis P. Steele, the 
husband of the plaintiff were indebted to Sue K. Har¬ 
rison, the wife of this defendant, in a sum nearly equal 
to the amount stated herein, namely Seventy-three 
hundred and fifty-five dollars $7,355), a large portion 
of which said indebtedness was secured by Deed of 
Trust on certain of the parts or parcels of property 
set forth in paragraph three of plaintiff’s Bill of Com¬ 
plaint.” (R. p. 12, lines 22 to 30). 

Now if this be true—^the entire indebtedness to Mrs. 
Harrison being that of Davis and Steele—whatever 
amount plaintiff and her co-owner had earlier become 
sureties for by encumbering their properties to secure 
their husband’s indebtedness, was likewise void under 
the Statute. 

But if Harrison be mistaken as to this, and the true 
fact be that plaintiff and her co-owner took these prop¬ 
erties subject to the two trusts securing Mrs. Harrison 
and aggregating some $2800 at the time this amount 
was replaced by the larger trust of $7,355.53—the Rec¬ 
ord being silent as to this—; then, upon the setting 
aside of the deed to Francis L. Davis and the cancel¬ 
lation of the trust for $7,355.53 to secure Mrs. Har¬ 
rison, it would seem only fair, equitable and just that 
the $2800 properly, legally and sufficiently encumber¬ 
ing said properties at the time, should again be charged 
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against 716 G Street, Southeast (on which Mrs. Har¬ 
rison held a second trust of about $1400), and 1139 9th 
Street, Northwest (on which she held a trust of about 
the same amount). (R. p. 42, lines 20 to 24). 

In conclusion, therefore, and still assuming as we 
have throughout the elucidation of the pointy that the 
plaintiff had knowingly and willingly executed the deed 
in question, nevertheless, it is plain to determine that 
this deed is not a good deed and should be set aside, as 
should the trust founded thereon. For, conceived in 
fraud the most subtle; designed to evade and circum¬ 
vent the Statute and purposing and intending to nul¬ 
lify the very law itself: that it is an open an4 flagrant 
violation of the law cannot be gainsaid. 

But plaintiff did not knowingly and willingly exe¬ 
cute said deed, for as already appears in the Statement 
of the Case, she was tricked and deceived i?ito sign¬ 
ing it. 

This brings us then to a discussion of ouir second 
point, embracing questions 1 and 2. 

Facts beget the law. Therefore, out of the: facts in 
this case is born the governing relationship of the law 
—its determining principles. 

It is with certainty and assurance that we stand 
upon the basic fact in this case that plaintiff did not 
know she was signing a deed conveying away her prop¬ 
erty interest on May 15,1926. She tells us so herself. 
Her husband confirms her story. Every facf in this 
record substantiates it and every logical d^uction 
therefrom not only corroborates it, but restates it. 

Davis and Steele were partners. They were en¬ 
gaged in the real estate business. Hard up fof money, 
they had been borrowing from Mrs. Harrison Ithrough 
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Mr. Harrison, (R. p. 42, lines 7 to 11; lines 24 to 29), 
who charged high rates of interest and big bonuses (R. 
p. 42, lines 7 to 20; some times Harrison himself loan¬ 
ing it (R. p. 16, lines 12 to 20; p. 41, lines 35, 36; p. 42, 
lines 1 to 7) and again the transactions appearing in 
his wife’s name (R. p. 42, lines 7 to 9). 

Davis was being threatened by Harrison with the 
penitentiary (R. p. 42, lines 1 to 7). Davis and Steele 
had to have more money from the Harrisons. They 
had nothing of their own to otfer as security. They 
talked the matter over between themselves to have 
Steele deceive his wife ‘‘into the belief that she was 
signing the papers on the two occasions—on May 15th, 
1926, and the other in the early part of October of the 
same year—for the collection of the rentals from her 
properties by Walter A. Brown as the firm needed 
the money very badly” (R. p. 41, lines 29 to 35). 

This plan conceived by these partners was carried 
out. Steele advises his wife that such a paper is to 
be signed bv her and she was directed bv her hus- 
band to come to the office of Davis and Steele and 
sign the necessary paper (R. p. 33, lines 10 to 17). She 
went. Steele sent her to Mr. Dickey’s office (R. p. 
33, lines 17 to 19). Plaintiff went there. She went 
there no less than three times that day (R. p. 33, lines 
19 to 30). Mark the signing of the deed. William E. 
Davis had been there before with the paper but would 
not leave it with the Notary for Mrs. Steele to read. 
No; he knew that would be the end of his purpose. 
But he comes again with his wife. The Notary is 
there. Mrs. Davis had signed. In walks plaintiff 
and her husband. William E. Davis produced and 
placed a paper on the desk. “Do you want me to 
sign first?” plaintiff asked him. “Blanche has 
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Mr. Harrison, (R. p. 42, lines 7 to 11; lines 24 to 29), 
who charged high rates of interest and big bonuses (R. 
p. 42, lines 7 to 20; some times Harrison himself loan¬ 
ing it (R. p. 16, lines 12 to 20; p. 41, lines 35, 36; p. 42, 
lines 1 to 7) and again the transactions appearing in 
his wife’s name (R. p. 42, lines 7 to 9). 

Davis was being threatened by Harrison with the 
penitentiary (R. p. 42, lines 1 to 7). Davis and Steele 
had to have more money from the Harrisons. They 
had nothing of their own to otfer as security. They 
talked the matter over between themselves to have 
Steele deceive his wife “into the belief that she was 
signing the papers on the two occasions—on May 15th, 
1926, and the other in the early part of October of the 

same vear—for the collection of the rentals from her 

% 

properties by Walter A. Brown as the firm needed 
the money very badly” (R. p. 41, lines 29 to 35). 

This plan conceived by these partners was carried 
out. Steele advises his wife that such a paper is to 
be signed by her and she was directed by her hus¬ 
band to come to the oiBfice of Davis and Steele and 
sign the necessary paper (R. p. 33, lines 10 to 17). She 
went. Steele sent her to Mr. Dickey’s office (R. p. 
33, lines 17 to 19). Plaintiflt went there. She went 
there no less than three times that day (R. p. 33, lines 
19 to 30). Mark the signing of the deed. William E. 
Davis had been there before with the paper but would 
not leave it with the Notary for Mrs. Steele to read. 
No; he knew that would be the end of his purpose. 
But he comes again with his wife. The Notary is 
there. Mrs. Davis had signed. In walks plaintiff 
and her husband. William E. Davis produced and 
placed a paper on the desk. “Do you want me to 
sign first!” plaintiff asked him. “Blanche has 
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signed,’’ came the reply. Plaintiff then "wient to the 
desk and said, “I wonld like to know what I am sign¬ 
ing?” “It doesn’t make any difference, we know 
what it is,” comes back the instant rejoinder from 
Davis. Steele is very nervous. Plaintiff signed with¬ 
out reading the paper (R. p. 33, lines 14, ;37; p. 34, 
lines 1 to 3). The signing was bluffed through. Trad¬ 
ing on a wife’s love and confidence in her husband— 
her weakness perchance—ashamed herself to question 
further by act or deed the sincerity or th6 purpose, 
the “we know what it is” from Davis smothers and 
stifles further inquiry and forces her to sign this paper 
without knowing its contents. She herself said she did 
not think it was necessary as she thought it wjas merely 
a legal form to put the property in Walter Brown’s 
hands. “She did not observe that it was a; deed she 
was signing; did not know what kind of pap^r it "was; 
that she was very much peeved that day and did not 
really take—did not remember whether the paper was 
in a blue backer nor the number of pages (R. p. 35, 
lines 32 to 40). I 

Probably the deed was folded. For although plain¬ 
tiff saw that Mrs. Davis had signed she could not tell 
about the shape or form of the paper itself (R. p. 36, 
lines 8 to 15). Certain it is, however, that 'plaintiff 
did not see these words, “This Deed;” and a^ain cer¬ 
tain is it that she did not know she was signing a 
deed. She tells us so and her words ring true as we 
peruse them through this Record. Moreover, we know 
plaintiff “would not have signed the paper |had she 
known it was a deed convejdng away her interests,” 
because she herself tells us so (R. p. 35, lines 12, 13). 

The Harrisons, husband and wife, were as one. He 
it was who carried on all the business negotiations 
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(Harrison’s Answer, R. p. 12, lines 32 to 38; Answer 
of 'William E. Davis, p. 23, lines 34 to 40; p. 42, lines 
24 to 26), although consulting his wife (R. p. 13, lines 
5 to 12; p. 23, lines 34 to 41; p. 24, lines 6 to 10). Some¬ 
times Mr. Harrison loaned the money (R. p. 16, lines 
12 to 20; p. 41, lines 35, 36; p. 42, lines 1 to 7), and 
again the transaction appeared in his wife’s name (R. 
p. 42, lines 7 to 9). 

They worked together. The opportunities for in¬ 
quiry and understanding by the one, served both. In¬ 
formation and notice was alike available to each. 

If Harrison' was acting for himself, though under 
cover of his wife’s name, whatever the extent of his 
opportunity for information concerning these trans¬ 
actions, measured the sufficiency of his notice. 

If acting as her adviser and agent, none the less 
would his agent’s knowledge be that of his principal. 

Davis and Steele had been borrowing money from 
Mrs. Harrison from time to time prior to May, 1926 
(R. p. 42, lines 8, 9), as likewise from Mr. Harrison 
(R. p. 42, lines 4 to 7). 

On May 25, 1926, Harrison says “according to the 
records * * * the fee simple title (to the proper¬ 
ties in question) * • • -^as in Francis L. Davis 

* • • and the note was negotiated * * * to the 

wife of this defendant by the payees, namely, William 
E. Davis and Lewis P. Steele, in due course and for 
value, and without any notice to her of any infirmity” 
(R. p. 13, lines 29 to 39). 

Certain it is that the indebtedness of $7,355.53 to 
Mrs. Harrison ran not from Francis L. Davis. Noth¬ 
ing is clearer from this Record than that this debt to 
the Harrisons was the indebtedness of Davis and 
Steele. Harrison himself tells us so (R. p. 12, lines 22 
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to 27). What Harrison knew, or should have known, 
was equally available to both. 

Knowing that the indebtedness was that of Davis 
and Steele, Harrison certainly knew he had no right 
to be taking another’s property as security for that 
debt. And Harrison knew that Francis K Davis was 
not the owner of that property. Knew it from his 
knowledge of Francis L. Davis. Knew it from the 
fact that Francis L. Davis was the young brother of 
William E. Davis. Knew it from his dealings with 
Davis and Steele. He also knew that Davis and Steele 
did not own the property. Yet he insisted upon hav¬ 
ing their liability upon the note ‘‘in accordance with 
the tenor of the proposal theretofore made’’ (R. p. 
19, lines 41, 42). Yes; doubtless a full and aniple dis¬ 
cussion as to the terms and conditions of this trans¬ 
action was had between Harrison and Davis and 

1 

Steele, or between Mr. Dickey, for the Harrisons, and 
Davis and Steele. 

A money lender, lending money apparently for him¬ 
self as well as for his wife (R. p. 16, lines 12 to 20; p. 
41, lines 35, 36; p. 42, lines 1 to 7 and 7 to 9)1 and no 
Abstract of Title to see that the security offered is 
good (R. p. 14, lines 26 to 37); yet, content withal to 
rest secure upon the fact that the record titld was in 
a stranger to the indebtedness and in one hot the 
owner ? 

Again, prior to the making of this deed ahd trust, 
Mrs. Harrison held two trusts on these properties. 
These trusts had to be released and had to be Released 
to the real owners of the properties securing them, 
namely plaintiff and Mrs. Davis. 

Then, after Francis L. Davis got the record title 
May 15, 1926, a new trust was placed by hiin upon 
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plaintiff’s property to secure one Timberlake, another 
straw man. 

Harrison was one of the trustees under this trust. 
Did he know anything about it? He certainly must 
have when he was called upon to release it almost as 
soon as made. Surely he wanted to know why and pre¬ 
sumably full explanation was given him. Then another 
trust was put on; this time to secure Davis and Steele. 
Harrison was again a trustee. The note to secure 
Davis and Steele was immediately endorsed in blank 
by them and turned over to Harrison for his wife. 

And Harrison was a trustee. A trustee for plain¬ 
tiff as well as his wife. Sued as such, he has to an¬ 
swer as such. His duties admeasured his responsi¬ 
bilities. 

Was it his duty as trustee to learn something about 
what all this meant? Not only for his wife’s sake, but 
as well for plaintiff’s sake? 

Again, early in October, 1926, Harrison tells us that 
Davis' and Steele advised him that title to these prop¬ 
erties was no longer in Francis L. Davis, but was in 
Mrs. Davis and this plaintiff. Therefore at this time, 
he knew, and knew with certainty, that the title to the 
property was in plaintiff and Mrs. Davis. Yet he 
held no direct dealings with plaintiff; made no inquiry 
of her; never attempted to advise her of the true sit¬ 
uation and that his wife held the second trust on these 
properties for $7,355.53. 

But even this is not all. The Harrisons had been 
loaning money to Davis and Steele for sometime. They 
knew all about Davis and Steele. Knew how hard up 
they were. How hungry for money was their need. 
Had squeezed them in the Allison and Buchanan Street 
deal (K. p. 42, lines 13 to 20), and Mr. Harrison had 
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himself been defrauded by them when William E. 
Davis failed to record Harrison’s second |trust note 
for $3,275.53 on 1511 R Street Northwest | (R. p. 42, 
lines 3 to 7 and Harrison had threatened Davis and 
Steele with the penitentiary (R. p. 42, lines 1 to 3). 

Is it lihely that anyone engaged in the money lend¬ 
ing business would fail to exercise ordinary common 
sense—^let alone one with the added duties aipd respon¬ 
sibilities of a trustee—and allow this series of hap¬ 
penings to pass unchallenged—^not understood and not 
appreciated down to the minutest of its details ? This 
for self-protection’s sake, if for none other!! 

No; it is inconceivable to believe that MrsJ Harrison 
knew nothing as to these infirmities of title in! this note; 
and doubly incredible of belief is it, that iii the light 
of what Harrison himself tells us, he was a^ ignorant 
of the true situation as he, by his Answer, would make 
himself out to be? | 

Harrison and Davis between them and ^yithin the 
space of a year collected rentals from these properties 
of over $3,000. 

Was there any reason for foreclosure with these 
moneys in hand if they had been properly' and hon¬ 
estly administered! 

Does it not even appear that foreclosure was ac¬ 
centuated, if not actually invited! 

As we watch these proceedings we see at 'first that 
Mrs. Harrison has an apparent interest of about $2,800 
secured on these properties. Without the plaintiff’s 
consent or knowledge, this interest is seemingly mul¬ 
tiplied by the Harrison and Davis and Steely legerde¬ 
main to $7,355.53. Lastly, and by the same sleight of 
hand, Mrs. Harrison gets it all. i 

The property yielded a gross rental of $632.50, and 
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a gross annual rental of $7,590.00, which the Harri¬ 
sons have enjoyed for over a year and a half. 

Lastly to the point. Steele as the mere mouthpiece 
of the partnership of Davis and Steele, occupied a fidu¬ 
ciary relationship to his wife, for in the association 
and affiliation of husband and wife, we find that close 
interrelation between them which the law thus stamps. 
What he said to her and led her to believe, was in 
furtherance of the partnership plan. 

He induced the plaintiff to believe she was signing 
one paper, when in reality she was signing another. 

She trusted him! He deceived her! 

Davis stood by to see that the deception was car¬ 
ried out. 

A fiduciary relationship need not be strictly legal 
in form. As is set forth in the books: 

“The relation and duties involved in it (fidu¬ 
ciary relationship) need not be legal. It may be 
moral, social, domestic, or merely personal.’’ 
(Pomeroys Eq. Juris., Vol. 2, 3rd ed.. Sec. 956; 
18 Corpus Juris, 231.) 

Moreover, wherever found, this fiduciary relation¬ 
ship is not only closely scrutinized, but “the slightest 
taint of unfairness or of advantage” taken under the 
influence of the relation is unhesitatingly undone. 

In Murray v. Hilton, 8 App. D. C. 281, 284 (where 
a Bill was filed to void a deed made to her mother by 
a child soon after she had attained her majority, charg¬ 
ing fraud but! failing to prove any deception prac¬ 
ticed), the Court, speaking by Mr. Justice Shepard, 
while denying relief under the circumstances restated 
the general doctrine thus: 
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‘‘Without doubt, all transactions between parent 
and child, and others between whom certain fidu¬ 
ciary relations exist, are, and ought to be, re¬ 
garded by courts of equity with jealousjj and scru¬ 
tinized closely; and if there be found thb slightest 
taint of unfairness or of advantage taken of the 
influence of the relation, they should junhesitat- 
inglv be undone.” | 

! 

I 

% 
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And again: | 

I 

I 

I 

I 

“The scope of the equity jurisdiction and the 
rule of its exercise in this class of cai?es is well 
stated in a leading English case as follows: 

“ ‘The jurisdiction exercised by court^ of equity 
over the dealings of persons standing 'in certain 
fiduciary relations has always been rj^arded as 
one of a most salutary description. Tihe princi¬ 
ples applicable to the more familiar relations of 
this character have been long settled by many well- 
known decisions, but the courts have alyrays been 
careful not to fetter this useful jurisdiction by 
defining the exact limits of its exercise. I Wherever 
two persons stand in such a relation as that, while 
it continues, confidence is necessarily reposed by 
one, and the influence which naturally ^ows out 
of that confidence is possessed by the Other, and 
this confidence is abused, or the influence is ex¬ 
erted to obtain an advantage at the expanse of the 
confiding party, the person so availing himself of 
his position wdll not be permitted to retain the ad¬ 
vantage, although the transaction could not have 
been impeached, if no such confidential relation 
had existed. Tate v. Williamson, 2 Ch. ApP- 

I 

Thus, under the law, plaintiff, mislead by her hus¬ 
band’s fiduciary misstatements, is not to be | held to a 
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like degree of diligence or accountability as with an¬ 
other dealing at arms’ length. 

And the reason in the “eyes of the law” for this, 
is that upon the strength of the trust and confidence 
reposed, faculties are lulled into a passive state of re¬ 
ceptivity, and are not held on the alert to suspect, 
question or protect, even as to one’s own interests. 

Therefore, upon this ground, the deed, having prima 
facie been conceived in fraud and executed against 
plaintiff’s intendment of purpose, we ask that the case 
be reversed and remanded for trial anew; 

But, if this Honorable Court should again adjudge, 
as seemingly it already has, that the deed of plaintiff 
and her co-owner to Francis L. Davis of May 15, 1926, 
is void, because in contravention and direct violation 
of the Statute (Code: Sec. 1155), then this deed should 
be declared canceled as likewise the trust founded 
thereon, and the case should be remanded for the tak¬ 
ing of proper accounts as between plaintiff and Mrs. 
Harrison. 

Respectfully submitted, 

Walter C. Balderston, 
Leonard J. Mather, 

Attorneys for Appellant. 



?0a K2. JUSTICS VAN OBSOHL 


coyirr’::^APfcA-r: 
I3irTR/CTOr COLU'IEiA 
' ■■ r i' iinp 



IN 


T^- vv' / ■ r ,4 -- 


Court ot ^peals(»Btsitnct ot Comnrota 



April Term, 1928. 


No. 4746. 


Elsie A. Steele, 
Appellant, 

vs. 

Sidney B. Harrison, 
Raymond B. Dickey, and 
William E. Davis, 
Appellees. 


BRIEF FOR APPELLEES. 


Raymond B. Dickey, 

Edw. C. Kriz, 

Attorneys for Appellees. 


Pxxss or Btsok S. Aoaks, Washistotok. D. C. 






INDEX. i 

Page 

Statement of the Case. i... 1 

Plaintitf's Bill of Complaint. 1... 8 

The Answer of Defendant Harrison.■ ... 11 

Argument . i... 13 

Even Had There Been Fraud or Misrepresenta¬ 
tion on the Part of Davis, It Could Not Have 
Been Used Against Defendant Harrison i... 19 

Section 1155 of The Code, Prior To Amendiiient 
preventing ^larried Women PVom Making 
Any Contract as Surety, Guarantor, etc., Has 
No Possible Application in this Case 21 

i 

CASES CITED BY APPELLEE, j 

I 

Ford vs. Ford, 27 App. D. C. 401. |... 13 

Kerr vs. Russell, 69 Ill. 668, 18 Am. Rep. 634 J... 14 

Lichman vs. Harding, 65 Ill. 505 ..j... 14 

Northwestern Mutual Ins. Co. vs. Nelson, 103 L. S. 

544, 26 L. Ed. 436 . 1... 14 

Howland vs. Blake, 97 U. S. 624, 24 L. Ed. 1027 .. 14 

Russell vs. Baptist Seminary, 73 Ill. 337 . 1... 15 

Young vs. Duvall, 109 U. S. 573, 27 L. Ed. 1036, 3 

Sup. Ct. Rep. 414. j. .. 15 

Hitz vs. Jenks, 123 U. S. 297, 31 L. Ed. 158, 8 Sup. 

Ct. 143 ..... ;... 15 

Spi-ingfield Engine & Thresher Co. vs. Donoyan, 

147 Mo. 633, 49 S. W. 500 . |... 15 

Marston vs. Brittenham, 76 Ill. 614.1... 15 

Lichman vs. Harding, 65 Ill. 505 .1... 15 

Fitzgerald vs. Fitzgerald, 100 Ill. 388 . |... 15 

International Text Book Co. vs. Lewis, 130 Mo. 

App. 158. i. .. 17 

Ely vs. Sutton, 177 Mo. App. 546 .1... 17 

Toledo Computing Scales Co. vs. Garrison, 28 App. 

D. C. 242 .|... 17 

Chesapeake & Ohio R. Co. vs. Howard, 14 A^p. 

D. C. 262,178 U. S. 153, 44 L. Ed. 1015, 20 Spp. 

Ct. Rep. 880 .I.. 18 






















11 


Index Continued. 


Page 

Upton vs. Triliilcock, 91 U. S. 45, 23 L. Ed. 203 ... 18 

Wliitiiig vs. Davidge, 23 App. D. C. 156. 18 

Waters-Pearson Case, 39 App. D. C. 10.21, 25 

Fish Rubber Co. vs. Muller, 42 App. D. C. 49 ... .21, 25 

Howard vs. Quinn, 55 W. L. K. 527 . 21 

Schwartz vs. Sachs, 55 App. D. C. 87.21, 25 

Godfrey vs. Dutton, 16 App. D. C. 117. 24 

Columbia National Bank vs. Shacklett, 57 App. D. 

C. 130, 55 W. L. R. 257 . 


24 







IN THE 


Court of ll[ppeal£(,BiiE(tnct ot Columiitu 


April Term, 1928. 


No. 4746. 


Elsie A. Steele, 
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Sidney B. Harrison, 
Kaymond B. Dickey, and 
William E. Davis, 
Appellees, 


BRIEF FOR APPELLEES. 


APPELLEES STATEMENT OF THE CASE. 

At the outset let us say tliat the case attempted to be 
l)resented and argued in the brief of counseli for the 
appellant is not the case fairly presented by thb record 
herein. | 

This is not a case of a married woman attempting or 
undertaking to become a surety or guarantor | for her 
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husband, as counsel for the appellant would have the 
Court believe. 

This is not a case of one party to a contract attempt¬ 
ing to defend against its recission, in an action by the 
other party thereto, based upon fraud, misrej)resenta- 
tion and deceit of the party so defending, where the at¬ 
tacking party relied and had a right to rely u])on such 
misrepresentations, and but for which would not have 
entered into the same. 

This is not a case of a party to an alleged fraud or 
misrepresentation enjoying the benefits therefrom to 
the prejudice of the victim. 

This is not a case of one, not alleged to be a party to 
an alleged fraud on the part of another, acquiring or 
obtaining the fruits of such supposed fraud with 
knowledge thereof, either actual or constructive. 

Stripped of all details to which attention will here¬ 
after be given, this is a case where a married woman, 
a co-owner of real estate with another married woman, 
convevs with her co-owner bv solemn instrument of 
Deed that real estate to another, who, while holding- 
title thereto, creates and issues a negotiable note, and 
secures the payment thereof with a Deed of Trust on 
the property so received by him, yiot because of any 
fraud or misrepresentation of the person to whom 
she had joined with her co-owner in deeding the prop¬ 
erty, and not because of any fraud or misrepresenta¬ 
tion on the part of the party who acquired the note, 
and hence the benefit of the security created by such 
married woman’s grantee, attempting to attack the 
enforcement of the note as well as the trust securing 
the same now held by third parties; not because such 
third parties were not Holders in Due Course of said 
note under the Negotiable Instruments Act, but be- 
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cause such married woman (as she testified) ;had signed 
the original deed of conveyance \\dth her co-owmer 
through misrepresentations by her own husband that it 
was a paper of a different type and character. 

As will hereafter be pointed out, the fact that the 
appellant was a married woman would be bf no pos¬ 
sible consequence, and she would have 119 standing 
whatsoever, except for her allegations of Fraud,’’ 
of which she offered no semblance of proof. | 

In their Statement of the Case, counsel for appel¬ 
lants very boldly state as ‘‘facts” things which were 
bv no means determined to be the “facts” bv the trial 
Court. i 

As an illustration: on the first page of tlieir brief, 
thev sav: 

i 

I 

“Plaintitf was deceived into executing a deed, 
etc.” I 

I 

Again: i 

! 

i 

“Deceived by her husband and his ])artner, Wil¬ 
liam E. Davis, was led into the belief that she was 
executing one paper when in realilty she was sign¬ 
ing another.” | 

There is not the slightest basis in the record for any 
such assertion; indeed from the evidence as cbntained 
in the record, more fully hereinafter discussed) and the 
action of the Court thereon, it was perfectly Apparent 
that the trial Judge not believe the plaintiff had 
been deceived into executing the deed here attempted 
to be challenged. \ 


i 

i 

i 

1 
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With respect to the assertion that the Court below 
had found the “fact” to be that the appellant had been 
“deceived by her husband and his partner, William E. 
Davis,” and thereby “led into the belief that she was 
executing one paper when in reality she was signing 
another,” the most cursory glance of the pleadings and 
the evidence will convince that the trial Court not onJn 
flicJ not find this to he the fact, but on the evidence 
could not properly so determine. 

For instance the Bill of Complaint filed by the plain¬ 
tiff contains no allegation of fraud or misrepresenta¬ 
tion on the part of her husband, but does allege (R. 3), 

“this plaintiff was presented with papers repre¬ 
sented by said defendant William E. Davis as 
being necessary to authorize said Brown (Walter 
A. Brown, a real estate agent) to collect the rents 
and income from said properties, and requested 
the plaintiff to execute the same. Relying u])on 
the said representations, etc.” 

The only i)roof tendered in sup{)or1 of this allega¬ 
tion, consists solely in the plaintiff saying that Mr. 
Davis produced a paper in Mr. Dickey’s office, in which 
office there was a Notary Public, and that in the pres¬ 
ence of such Notary, and in the ])resence of plaintiff’s 
husband, as also in the presence of Mrs. Davis, her co¬ 
owner, and her husband, that Mr. Davis laid a paper on 
a desk and asked plaintiff if she was ready to sign, 
when plaintiff replied, “do you want me to sign first 
to which question, Mr. Davis answered, “Blanche (his 
wife) has signed.” That thereupon the plaintiff'went 
to the desk, but before signing, remarked, “I would 
like to know what 1 am signing,” to which remark Mr. 
Davis, so she testified, replied: “Well, it does not 
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make any difference, we know what it is. ” i Then the 
plaintiff continued: ‘^Thinking and having implicit 
trust in her husband, that all she was signing was a 
transaction to init the property in Walter Brown’s 
hands to collect the rents and to pay cerlaiin o];liga- 
lions, which the firm owned, she signed said paper.” 

That was all of the testimony of the plaintiff under 
direct examination in support of the charge ip her Bill 
that she had been induced to sign the Deed through the 
misrepresentations of ^Ir. Davis. It was and is per¬ 
fectly clear that there was an absolute absence of any 
representations of any kind whatsoever. Itj was and 
is also perfectly clear that she did not sign any paper 
because of anvthing done or said bv Davis, but as she 
puts it, “Thinking and having implicit truk in her 
husband. ’ ’ I 

Ill the light of this feeble and hopelessly inadequate 
testimony, how could any trial Judge find as ^ “Fact” 
that she had sustained the burden of proof under her 
allegation of Fraud or misrepresentation f 1 

But just consider a moment what this lady says 
under Cross-examination (R. 34, 35): I 

She had received a high school training, aiid a busi¬ 
ness college education; had had some expenence in 
business affairs, having been employed in a clerical 
capacity with one of the Insurance Companies in 
Washington, D. C.; that she had considerable Ibusiness 
experience and in acquiring information toucljiing real 
estate; knew something about trusts, mortgages and 
deeds, knows what a release is, and had signed a num¬ 
ber of deeds and releases to her own property,! was not 
a stranger to such transactions. The paper which was 
a deed was right there in front of her and she could 
have read it if she had been so minded. I 


j 

i 

1 

I 

I 

I 
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Q. You were sitting in the chair and the paper in 
front of vou? A. Yes. 

Q. Did you look at the paper at all I A. Xo I did not 
look at it. I made the remark I would like to know 
v.hat 1 was signing. 

You made the remark you did not know what you 
were signing? A. Xo. I made the remark that I trouhl 
liki' to know what 1 wafi signing. 

(2- ('oiddn'tsgou read itf A. Yvs^ I c<ndd read it. 

(2. ^Vhy didtdt you read it.^ A. Because I thought 
it was merely a paper putting the property in Mr. 
Brownes hands. 

Q. And you didn’t read it ? A. Xo, I did not read it. 

C2. Bid Mr. Da vis cover it up so that you couldn't 
read it.^ A. Xo^ he didn't cover it up so I (ouldn'l 
read it, but the paper was merely placed in front of 
mey and I was asked to sigUy and I made the re mart: 
that I would like to know what I was signing. 

She further admitted that there was nothing to pre¬ 
vent her from reading the paper, and there was )uj ob¬ 
jection on the part of Mr. Davis to her doing so; she 
described the position of herself, at the desk, or table; 
the Xotary standing close by, plaintiff’s husband stand¬ 
ing: a few feet awav, and Mr. and Mrs. Davis were a 
few feet to her left; she again admitted that she could 
have read the paper had she so desiredy but did not 
take the opportunity to do so. Did not observe that 
it was a Deed she was signing, didn’t know what kind 
of a paper it was; that she “was very much ]>eeve<l 
that day and didn’t really take,—(she did not complete 
the sentence. 

The original Deed was then shown to the witness, 
which was a Law Reporter form of Deedy and she iden¬ 
tified her signature thereto: She was then asked, 
while looking at the Deed. 
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Q. What are the first words that strike jiour eyes? 
to which she replied: | 

A. I suppose 'This Deed, if 1 had taken\ close no- 
ike r 1 

Q. Did you notice that Mrs. Blanclie Davis had 
signed it ? ’ 

A. Yes she had signed it. 1 

i 

y. You did notice that? A. 1 don’t knolw that 1 
noticed, 1 could see her name down there. ; 

Q. You could see her name there? A. Yesi 

But you couldn’t see the words '^TH1S\DEED'' 
up there? {No response) j 

The deed which the witness-plaintiff .had signed, 
along with her co-owner, conveying the property in¬ 
volved herein to Francis L. Davis, dated May 15th, 
1926, was thereupon offered and received in evidence, 
and is to he found on pp. 37-38 of the record.! Atten- 
lion of the court is respectfully called to the ^act that 
in the preparation of the Bill of Exceptions intio which 
the deed was intended to be copied, through some in¬ 
advertence, the acknowledgment portion of said deed 
together with the notary’s signature and notarial seal 
affixed thereto, as is also the record of recordation in 
the Office of the Recorder of Deeds for the District of 
Columbia, was entirelv omitted. Inasmuch however 

as the deed in its entirety was admitted in evidence, 

1 

and is in the possession of counsel for appellee, it is 
assumed that there can be no possible objection on 
the part of counsel for appellant in supplying that 
portion of the deed inadvertantly omitted, ahd the 
same is accordingly tendered to the Court to jbe in¬ 
serted at the bottom of the deed, appearing oii page 
38 of the record. Argument of counsel for the appel- 


{ 

I 
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lee will proceed as thou^^h the same had been copied 
into the Record. 

PLAINTIFF BILL OF COMPLAINT. 

In the plaintiff’s Bill of Complaint, which was under 
oath (K. --8) she avers, amoni^ other tilings (Par. 4, 
R-3), that because the affairs of Davis c'c Steele had 
become badly involved, that: 


“This defendant insisted that the collection of 
the rents and income from said properties” (pre¬ 
viously described) should be turned over to some¬ 
one else for that purpose, and Walter A. Brown, 
a real estate agent, was decided on for that pur¬ 
pose.” 

In her testimony (R. 36) the witness-plaint iff’ posi- 
tivelv asserted that she “didn’t insist” that the said 

rents should be collected bv someone else other than 

« 

“Davis & Steele.” 


Q. You did not insist ? 

A. 1 didn’t insist. 

She was then asked what she meant when she swore 
in her bill of complaint that she had insisted that the 
rents and income from said property should be turned 
over to someone else to collect, to which she made 
reply: 


“Because they were to be turned over, that was 
my understanding.” 

Q. You say now that you didn’t insist? 

A. I didn’t insist that it be done by Davis & 
Steele, but I was informed that it was to be done.” 
Q. Well, you swore here” (indicating her bill 


of complaint) that you did insist, you s\vtore that 
you insisted that they (the rents) should be col¬ 
lected by’ someone other than Davis & Steele (your 
husband and his partner), you swore to that here 
(indicating) and now a moment ago you swore 
that they should not do that, which is coijrect? 

A. 1 did not insist that they should be Collected 
by anybody. | 

(^). That is correct, isn’t it? 

A. Absolutely correct. 

(»). You are not verv careful as to what vou 
sign, are vou ? i 

A. Xo. I trusted my husband implicitly. 

Again, in her sivorn bill of com plainly the jvvitness- 
plaintiff (Par. 4, R. 3) avers: I 

“That this plaintiff* was presented with papers 
i-c])resented by said defendant, William E. Davis, 
as being necessary to authorize said Bl’own to 
collect the rents and income from said properties, 
and he re(piested the plaintiff to execute tlie same. 
Relying upon said representations,” etc. | 

i 

In her leMimonyy there is not even a suggestion that 
William E. Davis made any representation ivhdtsoever 
to her respecting the paper she signed in Mr. Dlckey\^ 
office before the notary public, and in the pre.ience of 

her husband, Mr. Davis, and her co-oivner, Blanche 

_ \ 

A. Davis, the tvlfe of William E. Davis. ! 

On the other hand, she distinctly testifies that Mr. 
Davis produced a paper, laid it on a desk, and asked 
plaintiff if she was ready to sign; that when sh|e asked 
liim the question: | 

I 

“Do you want me to sign first” he replied: 

“Blanche has signed.” i 
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that thereupon she went to the desk, but before sign¬ 
ing the paper said: 

“1 would like to know what 1 am signing.’’ and 
that Mr. Davis replied: 

“Well, it doesn’t make any ditference, we know 
what it is.” 

This is every icord of the festiwony cotniny from flte 
lips of the plaintiff herself in support of her allegation 
that Mr. Davis had induced her to sign the deed in 
question through misrepresentation that it was a paixu- 
of another character. 

It was upon this testimony that counsel for the ap¬ 
pellant would have this Court believe that the trial 
justice found as a “/ac/” that the plaintiff had been 
induced to sign the deed in (piestion, throuyh the only 
misrepresentation alleged in her bill of complamt. 
More than this, to have the Court believe that the wit¬ 
ness-plaintiff, a woman of education, of lousiness ex¬ 
perience, with an intimate acquaintance of deeds, deeds 
of trust, releases, and other papers of that sort, l)liiidly 
and without any actual knowledge of the character of 
the paper signed a deed on a ]Vashi)tgton Law Re¬ 
porter printed form, with the first two words at the 
top thereof in very large and bold type “THIS 
DEED,” with nothing more transpiring than has been 
recited herein, would have taxed the credulitv of a 
chancellor to the breaking point. Particularly is this 
true when we consider the language of the acknowl¬ 
edgment thereto, to which is affixed the signature and 
seal of the acknowledging officer, wherein is recited: 

“District of Columbia, to wit: 

I, M. Grace Delany, a notary public in and for 
the District aforesaid, hereby certify that Elsie 


11 


I 


A. Steele(the plaintiff herein) “andj Blanche 
Agee Davis, tenants in common, who ar^ person¬ 
ally well known to me as the grantors in and the 
persons who executed the foregoing and 1 annexed 
deed, dated May 15th, A. D. 1926, persohally ap¬ 
peared before me in the said District and jacknowl- 
edged the said deed to be their act and deed. 

i 

j 

Given under my hand and seal this lotjh day of 
May, 1926. | 

i 

I 

! 

(Xotakial) (Sgd) M. Grace DeiJaxy, 

(Seal) Notary Pahlic . 

i 

THE ANSWER OF THE DEFENDANT HARRISON. 


Counsel for the appellant, in their brief, lhave at¬ 
tempted to obtain some comfort from certain jportions 
of the answer of the defendant Harrison, but t|iey have 
kept entirely away from the major portion I thereof. 
The answer is embodied in pages 8 to 18 of jthe Rec¬ 
ord. With particular reference to the note jinvolved 
liei'ein, the answer very clearly sets forth and details 
the facts (R. 12-13), In substance he states!: 


“A short time prior to May 25, 1926J the fee 
simple title to all of the land and prenjiises set 
forth in paragraph 3 of her bill of complMut was 
in Francis L. Davis, the maker of the note for 
Seventv Three Hundred and Fiftv-five I Dollars 

» V I 

and two cents ($7,355.02), bearing date iMay 25, 
1926, and secured by the deed of trust i of even 
date therewith, hereinbefore set forth. Tjhat said 
note, so secured as aforesaid, was negotiatpd to the 
wife of this defendant by the payees, namely, Wil¬ 
liam E. Davis and Lewis P. Steele, in dub course 
and for value, and without any notice tj) her of 
infirmity in the instrument or defeqt in the 


any 


I 

i 

I 

I 

i 
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title, if any such existed, and under the circum¬ 
stances hereinbefore related at length, and this 
defendant accordingly avers that his said wife 
l>ecame and is the holder thereof in due course. 

Answering further said paragraph, this defen¬ 
dant savs that he has no knowledge of what con- 
sideration emanated from Francis L. Davis to the 
plaintiff' and to Blanche Agee Davis for the trans¬ 
fer in fee simple of the hereinbefore referred to 
])ro])erty. He says that he is advised by counsel 
learned in the law that the ])laintiff cannot, by 
her solemn instrument of deed under seal, prop¬ 
erly acknowledged as required by law, transfer to 
a third person all her right, title and interest in 
and to realty, thereby enabling such third person 
to create obligations in respect thereto and se¬ 
cured thereon, which said negotiable obligations 
are accpiired by ])arties in due course, which this 
defendant avers his wife. Sue K. Harrison, to be, 
and thereafter attempt to avoid the consequences 
of her act and solemn engagement on the s])ecious 
])lea that she did not know the character of the in¬ 
strument she was signing, when she signed and 
acknowledged a deed, and a fortiori did not under¬ 
stand its legal import. He denies that he ever 
entered into any scheme, plan or arrangement 
with the defendant William E. Davis, having for 
its puri)ose and object the conveyance of the prop¬ 
erty in (luestion from the plaintiff, along with 
Blanche Agee Davis, as tenants in common, to 
Francis L. Davis, or to any other i3erson, and 
avers the fact to be that he did not know that the 
title to any of said property was in the plaintiff 
and Blanche Agee Davis, or that the same ever 
had been in them; he further says that he had never 
seen an abstract of title on said j^roperty, if any 
such was in existence, and that the only question 
that his wife was concerned in at the time she 
agreed to accept the aforesaid obligation of Sev¬ 
enty Three Hundred and Fifty-five Dollars and 
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i 

I 


I 
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two ceiilvS ($7,355.02) was as to whether or not 
tlic person making and giving the deed of trust 
securing the payment of said note had vested in 
him or them the record title to said property, so 
as to legally create and issue the deed! of trust 
as an instrument of security, and he avers that 
such was the case in respect to the Aforesaid 
transaction.” 


ARGUMENT. 

I 

] 

It is elementary law that a deed is an executed con¬ 
tract. It is one of those contracts to wliicli the law 
in its development, has attached considerable solem- 
nitv, not merelv because of its beiin*- a formed instru- 
ment, but rather because of a certain soleipnity at¬ 
tached to its acknowledgment before a particular 
class of persons who, by reason of their knojwn char¬ 
acter and standing, are authorized by law to t;ake such 
acknowledgments. The fact of the signing, Execution 
and acknowledgment of the deed now at templed to be 
attacked by the plaintiff was not, and is not, ainywhere 
in the testimony, attempted to be disi)nted oi* denied. 
And this court has had occasion in a most thoroughlv 
considered case to make some verv decided jobserva- 
tions on the force of an acknowledgment to a deed. 

In the case of Ford vs. Ford, 27 App. DJ C. 401, 
reading from page 408, this court there said:- 


“For the purposes of this case, we may accept 
the views stated in Wharton on Evidence, Vol. 2, 
3rd Ed. Par. 1052 ‘The true view is, |hat the 
certificate of acknowledgment is prima fadie proof 
of tlie facts it contains, if within the |officer’s 
range, but is open to rei)uttal, between the par¬ 
ties, by proof of gross concurrent mistake or 
fraud. In favor of purchasers for valuable con- 


I 

i 

i 

I 


I 

i 
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skleratioii without notice, it is conclusive as to 
all matters which it is the duty of the acknowl- 
ediriiii; office*!* to certify, if he has jurisdiction. 
As to all other ])ersons it is open to dispute.’ 

The evidence, to im])each a deed, must be some¬ 
thin,i;* more than the mere unsupported denial of 
a irrantor. Chief Justice Breese well says: ‘The 
unsui)ported testimony of a party to a deed, that 
he did not execute it, shall not prevail over the 
official certificate of the officer taking the acknowl- 
ed.^ment. Public policy, the security of titles, tlie 
])eace ofsociety, demand such a rule and a strict 
adherence to it." Kerr vs. Kussell, 69 Ill. 669, 18 
Am. Rep. 634, Lickman vs. Harding, 65 Ill. 505. 
'File expressions of the Supreme Court, although 
used in relation to deeds wherein married women 
were parties, state a rule of public policy. In 
Xorthwestern Mut. Ins. Co. vs. Nelson, 108 U. S. 
544, 548, 26 L. ed. 486, 488, the court said: ‘ When 
a deed of mortgage, regular in ap])earance, and 
bearing the genuine signature and duly certified 
acknowledgment of the grantor or mortgagor, is 
(tffarkrd. the evidence to impeach if should be 
clear and convincingd (Italics ours.) 

“In the case of Howland vs. Blake, 97 U. S. 624, 
24 L. ed. 1027, the court said: ‘The burden rests 
upon the moving party of overcoming the strong 
pi*esum})tion arising from the terms of a written 
iiisti-uinent. // the proofs are doubtful and unsat¬ 
isfactory, if there is a failure to overcome this 
presumption by testimony entirely plain and con¬ 
vincing beyond reasonable controversy, the writ¬ 
ing trill be held to express correctly the intention 
of the parties. A judgment of the court, a delib- 
erate deed or ivriting are of too much solemnity 
to be brushed away by loose and inconclusive tes¬ 
timony. 

''The acknowlegment of a deed can only be im¬ 
peached for fraud, and the evidence of fraud must 


15 


be clear and convincing. Bussell vs. Baptist The¬ 
ological Seminary. 73 Ill. 337. I 

''The mischiefs that u'oidd ensue fro\m a differ¬ 
ent rule could not well be overstated. \ Young vs. 
Duvall, 109 U. S. 573, 577, 27 L. ed. pL036, 1038, 
3) Sup. Ct. Kep. 414. See Hitz vs. Jenk^, 123 U. S. 
297, 31 L. ed. 156, 8 Sup. Ct. 143. 

“And in Missouri, in Springfield : Engine & 
Tlircsher Co. vs. Donovan, 147 ]Mo. 633, 49 S. W. 
500, it is said: 'Moreover^ extraneous evidence to 
overcome the certificate of acknowledgment must 
be strong and convincing, and must Satisfy the 
ntind of the court with reasonable certainty. * * * 
A bare weight or preponderance of th\e evidence 
ivill not do.^ \ 

“And in Illinois the court held that phblic policy 
recpiires ])roof full, clear, and convincing to im- 
])each the integrity of the^ certificate of* acknowl¬ 
edgment of a (kH?d. In a case where ^oth gran¬ 
tors swore to the fraud wherebv their Isignatures 
were obtained, the court held the proof insuffi¬ 
cient, saying: ‘But as between the immediate par¬ 
ties to the deed, the acknowledgment njiay be im- 
l)eached for fi-aud, collusion, or imposition, but 
not otherwise; and the evidence to warrant the 
cancellation or setting aside of a deed upon the 
ground that the acknowledg-ment wa^ obtained 
through fraud, collusion, or imposition!, must, as 
we have held, ‘by its completeness and reliable 
character, fullv and clearlv satisfy the Icourt that 
the certificate is untrue and fraudulent. ’I Marston 
vs. Brittenham, 76 Ill. 614. And in Lickman vs. 
Harding, 65 111. 505, we held, in the absence of 
])roof of fraud and collusion on the part of the 
officers taking and certifying the ackndwlegment 
of a deed, the officer's certificate, in proper form, 
must prevail over the unsupported tesjtimony of 
the party grantor that the same was jfalse and 
forged.’’ Fitzgerald vs. Fitzgerald, idO Ill. 388. 
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It is also a principle almost universal in its appli¬ 
cation, to the law of contracts, that in order to be re¬ 
lieved against obligations created thereunder, or to 
escape the elTect conse(pient upon its execution, on 
the ground of fraud or misrei)resentation such fraud 
or misrei)resentation must have been committed by 
the other party' to the contract, or if the action is 
against third parties, it must be clearly made to ap¬ 
pear that they have aided or abetted the fraud or mis¬ 
representation and are attempting to reap the bene¬ 
fits thereof. 

Xo fraud or misrepresentation, no matter how gross 
or unconscionable, can be invoked against third ])ar- 
ties who had no knowledge thereof, or who were 
neither parties thereto nor had any knowledge thereof. 
These observations are fundamental, and require no 
citation of authoritv. 

Nowhere in this case has the plaintiff established 
even the semblance of a prima facie case of fraud 
against anyone, unless it is against her husband, and 
this is extremely doubtful. Besides, it is to be noted, 
that her husband was not made a ])arty defendant. 
The best that can be said for the plaintiff was that 
she was guilty of such negligence as would prevent 
her from attempting to maintain the present action 
even against her immediate co-contractor. 

The law imposes upon each party to a contract tlu‘ 
tluty of knowing its contents, and will not sanction, 
even in suits between immediate parties, in the ab¬ 
sence of gross fraud or inisre])resentation, an attem])t 
to escape its ol)ligations occasioned by his own care¬ 
lessness in a failure to read the same. Particulai'lv 

* 

is this true in the absence of evidence of coercion or 
undue influence (McGrath vs. Peterson, 127 Md. 412). 
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‘‘P^'ailure to read a contract before Isigning is 
gross negligence, where the signer w^s able to 
read.” International Text Book Co. Vs. Lewis, 
loO Mo. App. 158. ! 

‘‘In general, a party who is sui juris and in 
possession of his faculties, able to read jan instru¬ 
ment wliich he signs, is bound by the instrument 
where his signature was not obtained through 
fraud, even though it did not express the real 
contract.” Ely vs. Sutton, 177 ^lo. A]>;p. 546. 

I 

This court has had occasion to pass uponi the prin¬ 
ciple involved in this discussion, in the case lof Toledo 
Computing Scales Company vs. Garrison, 28 App. D. 
C. 242. ^ i 

i 

In that case the defendant alleged that the plain¬ 
tiffs’ agent insisted on leaving a pair of scales with 
the defendant for thirty days trial, with the option 
on the part of tlie defendant to purchase tlnbm if sat¬ 
isfactory. That the agent then drew a paper from 
his pocket, which said paper was folded in the center, 
which paper the defendant was asked to sign. That 
upon the defendants’ asking the agent what the paper 
was, he replied that it was a receipt showing the re¬ 
ceipt of the scales. That he, the defendant'^ did not 
examine the paper, except that he noticed there were 
some blank spaces, none of which were filled in, and 
that he did not see any part of the paper above the 
line where the same was creased. That he had no 

i 

idea that he was signing a contract for the jsale and 
purchase of the scales. It further appeared!that the 
paper which he did sign upon the representation that 
it was a receipt, was in reality a contract by! him for 
the purchase of the same. In speaking to this precise 
proposition, this court, by Mr. Chief Justice Shepard, 
said (p. 249): I 
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“The single fact of imposition upon which he 
i*elies is that the plaintiff’s agent represented the 
order to he a receipt. It appears, nevertheless, 
that the paper containing the general terms of 
the sale, which he admits, was ])resented to him 
for signature; ihat hr iras ablr to rrad if, and 
tJtrrr teas )iofhin(/ donr to prevent his doing so. 
Ills onlv excuse for not reading it is that he was 
in a liurrv at the time. The mere fact that a 
contract })resente(l for signature to one wlio is 
able to read and understand it fully, and who is 
not ])revented from reading it by some artifice of 
the other party, is represented to amount to noth¬ 
ing more than a simple receipt, is not sufficient 
to void it on the ground of fraud. Something 
more is required to warrant such a finding. Ches¬ 
apeake & 0. R. Co. vs. Howard, 14 App. D. C. 
262, 294, 178 U. S. 15:1, 167, 44 L. ed. 1015, 1020, 
20 Su]). Ct. Re]). 880. 

“As was said in Upton vs. Tribilcock, 91 U. S. 
45, 50, 23 L. ed. 20:i, 205: ‘7/ trill not do for a matt 
to enter into a contract, attd, when called upon 
to respond to its (d)Hgations, to sag that he did 
not read it trhen he signed it, or did not knotr 
irhat it contained. If this trere permitted, con¬ 
tracts tcotdd tiot be irorth the paper on trhich 
theg are tcritten. But such is not the law, A con¬ 
tractor must stand bg the u’ords of his contract; 
and, if he will not read u'hat lie signs, he alone 
is responsible for his omission.' (Italics ours.) 

“In a recent case in this court, where the at¬ 
tempt was made to escape the obligations of a 
contract on the ground that it was represented 
to be something different from what it was, it 
was said by Mr. Justice Morris: 'But the paper 
iras open to the appellant for examination; and 
if he signed it, as he sags he did, without due 
examination, he has onlg himself to blame for his 
neglect to exercise due care in the premises. 
Whitiyig vs. Davidge, 2S App. D. C. 156, 165." 
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19 i 

1 

I 

i 

In the instant case, there is an entire aJbsence of all 
evidence respecting the allegation of fraud and mis¬ 
representation. Hence there was nothing else for the 
learned trial court to do but to dismiss the hill of com¬ 
plaint. ■ 

I 

I 

EVEN HAD THERE BEEN FRAUD OR IMISREP- 
RESENTATION ON THE PART OF DAVIS, IT 
COULD NOT HAVE BEEN USED AGAINST 
THE DEFENDANT HARRISON. 

The testimony adduced in behalf of the> plaintilT, 
considered in the light of the answer of the fJefendanl 
Harrison, discloses in substance the followiiig: 

That the property involved herein had, | up until 
about August 1925, been held by William E. Davis and 
Lewis P. Steele as co-partners, that a sliort time prior 
io March 25th, 1926, William E. Davis and Lewis 
Steele, co-partners trading as Davis and Steele in the 
conduct of a real estate office, were individually in- 

debted to Mrs. Sue K. Harrison, the wife o^* the de- 

1 

fendant Harrison, in a sum nearly equal to; the note 
involved herein, namely Seventy-three Hundred and 
Fifty-five Dollars ($7,355.00), that a considerable por¬ 
tion of this indebtedness was secured bv a! deed of 

• j 

trust on certain of the property involved in fhis suit; 
that default had been made and continued fdr a long 
period with respect to the payments of both princi- 
])al and interest: that the said Davis & Stbele had 
confessed to the defendant Harrison their iiuijbility to 
pay their obligations to Mrs. Sue K. Harrison, and 
suggested that these obligations be combined in one 
note, the payment of which was to be secured on the 
property involved in this suit. | 

There is not a scintilla of evidence in the pase, or 


I 

i 

1 

I 
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even a suggestion, that either the defendant Harri¬ 
son or his wife had any knowledge or suspicion that 
tile property in question was not held by the said Davis 
and the said i Steele, or bv someone in their behalf. 
That thereafter, a note in the agreed sum of Seventy- 
Three Hundred and Fiftv Five Dollars and Two cents 
($7,055.02), made by Francis L. Davis, a brother of 
the defendant AVilliain E. Davis, in favor of said co¬ 
partners, William E. Davis and Lewis F. Steele, and 
endorsed by them in lilank, and a deed of trust, bear¬ 
ing the same date, and securing the payment of said 
note, was delivered to the defendant Harrison for his 
wife, by the said Steele and the said Davis, and was 
accepted by his said wife in settlement and liquida¬ 
tion of all claims and obligations which his said wife 
lield of tlie said Steele and the said Davis, and a sur¬ 
render of the obligations then held by her, was made 
by Mrs. Harrison, and apjiropriate releases wei‘e given 
or caused to be given by her, releasing all property 
which was held in her behalf as securitv for the obli- 
gations which she was surrendering in return for the 

note of Seventv Tliree Hundred and Fiftv Five Dol- 

• * 

lars and Two Cents ($7,355.02). 

Again, it is respectfully submitted that there is not 
a scintilla of evidence, or even a suggestion in the tes¬ 
timony, that either the defendant Harrison or his wife, 
Mrs. Sue K. Harrison, had anv knowledge or informa- 
tion of the details bv which this exchange and sur- 
render of obligations was made. Further than this, 
there is no testimony that Mrs. Harrison or her hus¬ 
band even knew that William E. Davis and Lewis P. 
Steele had ever deeded the |ji‘operty in question to 
their respective wives, or had any knowledge or in¬ 
formation as to the circumstances under which Fran¬ 
cis L. Davis had acquired title thereto. 
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It is therefore submitted that from the f^ct that 
Francis L. Davis was the creator of the note afid trust 
in question, no possible inference could have l)een 
drawn by the Harrisons as to his method of acquiring 
title to said property. There was nothing udiatever 
in the transaction by which the Harrisons coUld have 
supposed or been upon notice that Mrs. Stdele and 
her co-owner had previously transferred this }^roperty 
to Francis L. Davis for the purpose of enabling him 
to create the obligations which he did create |against 
the same. I 

I 

And even if there was such notice, how cquld the 
Harrisons know tjjie conditions or circumstances under 
which Francis L. Davis, the creator of the note and 
deed of trust, acquired title from the plaintitf and her 
co-owner ! ! 

i 

The only question that the Harrisons couljd have 
been concerned in at all was whether or not the gran¬ 
tor under the deed of trust securing the payment of 
the note in (jiiestion had title to the property. ; Being 
satisfied upon this score, there was no possible obli¬ 
gation or duty owing by them to anyone to attempt to 
ascertain the circumstances under which such title was 

held. I 


SECTION 1155 OF THE CODE, PRIOR TO AMEND- 
MENT PREVENTING MARRIED WOMEN 
FROM MAKING ANY CONTRACT AS SURETY 
GUARANTOR, etc. HAS NO POSSIBLE APPLI¬ 
CATION IN THIS CASE. I 

i 

I 

The cases cited by coun.sel for appellant in their 
brief such as AVaters-Pearson case, 39 App. D.;C. 10- 
16-17, Fisk Rubber Co. vs. Muller, 42 App. D. iC. 49- 
51, Howard vs. Quinn, 55 \V. L. R. 527, Schwartz vs. 


i 

i 



Sacki^, ;■);■) App. D. C. S7-88, are all cases involving the 
}n*inciple of a married woman becoming a surety or 
guarantor upon the contract of another, or becoming 
an accommodation party to a negotiable instrument 
within the provisions of Section 1155 of the 1). C. (V)de 
prior to the amendment of May 8th, 1926. For this 
reason it is perfectly obvious that these cases are not 
in point, and are wholly inapplicable to tlie i)resent 
one. 

The api)ellant herein, along with her co-owner held 
title to real estate. Bv a solemn instrument of deed 

ft' 

she joined with her co-owner in transferring that real 
estate to a third ])arty, and the third party, being 
then possessed of the record title thereto, created an 
obligation thereon, which was used by the payees 
named therein to liquidate their individual indebted¬ 
ness to still another party, a large portion of which 
indebtedness was already secured on the same pro])- 
ertv. 

ft 

It is therefore perfectly apparent that the appel¬ 
lant herein was, by no stretch of the imagination, a 
surety or guarantor of the contract of another, and 
certainly was not, in any possible aspect, an accommo¬ 
dation party to negotiable paper. She, with her co¬ 
owner, held the fee of the property in question; she 
had the undisputed right and power to dispose of said 
property and to divest herself of title thereto along 
with her co-owner. The right of ownership was co- 
e.xtensive with the right to alienate. The law pre¬ 
scribes the manner and form, as well also the char¬ 
acter of the instrument bv which this mav be doiU‘. 

ft ft 

The appellant with her co-owner observed in every 
detail the manner, form and character of the instru- 
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ment in divesting herself of title to said p^-operty, 
namely: by the solemn obligation of a deed. | 

She, with her co-owner observed all this, land by 
their deeds invested Ph’ancis L. Davis witli a fee 
simple title to said property. Being so possessed in 
fact as well as by record the said Francis L’ Davis 
thereupon creates an obligation and secures the pay¬ 
ment thereof by deed of trust on said property in 
])roper and legal form. | 

Tliat obligation, complete and regular upon ijts face, 
thereafter comes into the possession of Mrs. |Sue K. 
Harrison, who took it in good faith and for valiue, and 
who at the time she so acquired it, had no notic4 either 
of any supposed infirmity in the instrument oij defect 
in the title of the ]3erson negotiating it. Undeir these 
circumstances how can it possibly be suggested that 
the appellant here occupies any such position! either 
as surety or guarantor or otherwise, as would! enable 
her to strike down and defeat the rights of Mrs. Har¬ 
rison in the note acquired by her and in and! to the 
trust securing its payment, on the ground that the said 
appellant was a surety or guarantor on the contract 
of another? | 

The undeniable fact is that the said appellant dealt 
with her own property, in her own way; it wjas her 
own executed contract of conveyance with respect to 
the circumstances surrounding the same, the jHarri- 
sons had neither information nor knowledge. | 

Indeed it must necessarily follow that if any fraud 
of anv kind exists in this case, it would be {he at- 
tempted fraud of the appellant and not of any one 
else. To permit her, under the pleadings and the evi¬ 
dence, to create by her most solemn obligation, |a situ¬ 
ation of this character, where the rights of innocent 
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third parties'have intervened, and thereafter attempt 
a repudiation of tlie whole matter would in substance 
be the encouragement of a fraud, and allow the appel¬ 
lant to take advantage of her own wrong. As was said 
by this court in the case of Godfrey vs. Dutton, Ui 
A])p. D. C. 117: 


“One who has put it within the power of an¬ 
other to commit a fraud upon himself and a third 
])erson who parts with value without notice must 
suffer the consequences I’ather than visit them 
upon such third person.” 


It is respectfully submitted, however, that the ap- 
yjellant is in no sense a surety or guarantor under any 
contract. Her position is far weaker than was the 
position of Mrs. Shacklett in the case of the Columbia 
National Bank vs. Shacklett, decided by this Court 
March 7th, 1927, and re])orte(l in 57 D. C. A])]). 130, 
55 W. L. R. 257. In that case Mrs. Schacklett had 


signed a blank assignment on the back of a stock cer¬ 
tificate for the pur])ose of enabling her husband to 
borrow money thereon. He borrowed the money upon 
his own obligation and thereafter absconded. Subse¬ 
quently the wife, for her own protection, made a pay¬ 
ment on his obligation and substituted her own in lieu 
thereof. Being threatened with enforcement of this 
obligation, the wife had recourse to a court of equity 
to have the note canceled and the stock returned to her 
on the theorv that she was either a suretv or guarantor 
on the contract of her husband, and in anv event was 
merely an accommodation party to a note. This court 
in unmistakable language struck down any such con¬ 
tention, and took occasion to say: 


1 


i 

i 

i 

i 

i 

I 

i 


‘‘We think, liowever, that these cases”|(Waters 
vs. Pearson, 39 App. D. C. 10, 40 W. L. H. 322, Fisk 
Rubber Co. vs. Muller, 42 App. D. C. 49, 42 W. L. 
R. 215, and Schwartz vs. Sacks, 55 App. p. C. 87, 
52 W. L. R. 789) “are not applicable to the facts 
appearing in the instant case. The pl^^intiff in 
this case was not a party to either of the I transac¬ 
tions whereby the several banks made the; loans to 
her husband and received the collateral stock from 
him. She assumed no liabilitv whatever with 

• ^ I 

respect to her husband’s debts either as? surety, 
guarantor, accommodation di*awor, 
maker or indorser. Nor did she pledge her prop- 
ertv as seenritv for anv such executorv obliga- 
tion. It is true that the stock which was hypothe¬ 
cated bv her husband had been o\\med bv her, but 
before it was pledged to the bank the plaintitf 
had indorsed and transferred it to her husband 
and delivered it into his possession. Thisishe had 
a full right to do, and for the purpose of the trans¬ 
actions between her husband and the banks the 
stock in question was, at the time of hypothecation, 
his stock and not plaintiffand she did nof ^make 
any contract as surety or guarantor/ yitli the 
bank or with her husband. This is none the less 
true because plaintiff knew beforehand that her 
husband intended to raise money upon the stock, 
for she was entitled to give him the stock jregard- 
less of the purposes for which he may have in¬ 
tended to use it. This conclusion is not Effected 
bv the fact that the loan made to the husband bv 
The Columbia National Bank was later taken up 
by the plaintiff, and her own note given in pay¬ 
ment of it. The status of the stock as vajlid col¬ 
lateral in the hands of the bank was then already 
established. I 

“We think therefore that the decree lof the 
lower court was erroneous. It is reversed 'v^dth 
costs, and the cause remanded for further pro¬ 
ceedings not inconsistent herewith.” | 


I 
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Tlio facts in the last cited case are perhaps not as 
strong as here for the reason tliat in that case the 
plaintiff had transferred ])ersonalty in the form of 
stock to her husband. In the case at bar, the appellant 
transferred the real pro])erty in question to Ph*ancis 
L. Davis, who thereafter created the note and Deed 
of Trust, and, following: the apt lan<i:uai»:e of the Court, 
“the plaintiff in this case was not a ])arty to’’ * * 
“the transactions.” 

In view of the above opinion, it is difficult to under¬ 
stand and a])preciate the contention of Counsel for 
a])j)ellant in this case. 

In transferrins: the i)roperty to Francis L. Davis, 
the ])laintiff and her co-owner enabled him to do what 
he leirally could do,—])lace the trust on said pro])erty 
and create the obli.s:ation secured thereby. 

It is therefore resj)ectfully submitted that the action 
of the trial (’ourt was right, and that the decree should 
be affirmed. 


Raymond B. Dk'kky, 

Kdw. C. Kinz, 

Att(tnu'ys for A p/ycZ/cc.'?. 
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IN THE 


Court o! ^peaIs;,Btsitrtct of ColttWa 

Apeil Teem, 192^ I 


No. 4746. 


Elsie A. Steele, Appellanty 

vs. \ 

\ 

SvDNKv B. Haeeisox, Raymond B. Dickey, Wilt^am E. 

Davis, Appellees. \ 


PETITION FOR REHEARING. 


Come now the appellees in the above-entitled jcanso, 
and petition the court for a rehearing of said |canse, 
for the following reasons: 

(1) That the opinion of the Court is predicaletj upon 
a misconception of the facts in this case. 

(2) That the Court, in rendering its opinion, niiscon- 
ceived the facts and the law applicable thereto.j 

(3) That the appellant is not under any conception 
of the law, a guarantor, surety, or accommodation 
maker for an obligation of her husband, within the 
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purview of the proviso of Section 1155 of the Code of 
Law for the District of Columbia. 

(4) That the appellant does not, under the facts 
in this case, stand in the relation of a guarantor, surety, 
or accommodation maker for her husband, or for any 
other person. 

(5) Tliat the decision of the Court permits tlie a])pel- 
lant to repudiate a transaction for which she was fully 
responsible, to the injury of one who had every reason 
to assume the regularity of the transaction. 

(6) And for such other reasons as may appear just 
and proper, according to the brief filed in support of 
this motion. 

AMierefore, the premises considered, your petitioners 
respectfully ])ray that a rehearing of this cause may 
be granted, and for such other and further relief as to 
the Court may seem meet and proper. 

Sydney B. Harrison, 
Raymond B. Dickey, 
William E. Davis, 

Petitioners. 

bv R. B. Dickey, 

Edward C. Kriz, 

Attorneys for Appellees, 
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IN THE 


Court ot Appeals;, litotnct ot Columbia 

April Term, 192^ 


No. 4746. 


Elsie A. Steele, Appellant^ | 

vs, I 

Sydney B. Harrison, Raymond B. Dickey', William E. 

Davis, Appellees, ! 


BRIEF IN SUPPORT OF PETITION FOR 

REHEARING. 

Counsel for Appellees appreciate the fact th^t after 
the Appellate Court has given to any cause th^ time, 
reflection, and deliberate consideration which j it de¬ 
serves, and has announced formally its judgmeijit, it is 
unlikely to change or modify that judgment, i except 
upon a strong showing of inaccuracy either in ijts con¬ 
ception of the facts, or in the application of well Isettled 
legal and equitable principles. i 

Accepting without question the aforegoing premise, 
counsel for appellees feel very strongly that the;Court, 
in the opinion rendered in this cause has unconsciously 
misapprehended the facts, and given a straincid con- 

i 

struction to, and has made a misapplication of certain 

i 

I 

i 

I 

I 

I 

i 
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of its prior decisions with respect to the proviso in 
Section 1155 of the D. C. Code, relating to the prohibi¬ 
tion against a married woman becoming an accommo¬ 
dation maker, surety or guarantor of any contract. 
For tlie purj)ose indicated herein, we briefly refer to 
the facts in this case. 

Prior to May, 1926, William E. Davis and Lewis P. 
Steele held title, either in their own names or in some¬ 
one in their behalf, to all the property involved in this 
suit. During the period in which they held title they 
created or caused to be created, certain encumbrances 
thereon to secure certain notes held by Sue K. Harri¬ 
son. In or about the month of August, 1925, and a con¬ 
siderable x>^‘J‘iod after creating the encumbrances re¬ 
ferred to, Messrs. Davis and Steele deeded or caused 
to be deeded to their respective wives all of the prop¬ 
erty involved herein, subject, of course, to the then 
existing encumbrances. 

In or about the month of Mav, 1926, and at a time 
when Mrs. Steele and Mrs. Davis were the record 
owners of said property, Messrs. Davis and Steele 
proposed to Mrs. Harrison, through her husband, that 
they combine their obligations secured on said prop¬ 
erty with those not so secured, in a single note and 
secure the payment thereof with the properties in ques¬ 
tion, which proposal was accepted by Mrs. Harrison. 
The method to be pursued in accomplishing this result 
was not discussed, and the Harrisons assumed, as we 
respectfully submit they had a right to assume, that 
said properties were still owned by, or controlled by 
the said Davis and Steele. 

The next step in the transaction so far as the Harri¬ 
sons were concerned was when Messrs. Davis and 
Steele presented a note made by Frances L. Davis to 
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i 

the order of one Timberlake, and endorsed by tlie said 
Timberlake, without recourse, wliich the Harrisjons re¬ 
fused to accept because it did not contain the personal 
endorsement, in blank, of Messrs. Davis and ISteele. 
This note was therefore cancelled and the trust! secur- 
in<*' it released bv the trustees, one of whom was Mr. 
Harrison. A new note was then made by the saipe rec¬ 
ord holder of said property, namely, Francis L. ,Davis, 
payable to the order of Messrs. Davis and Steele, and 
by them endorsed in blank, and delivered to the Harri¬ 
sons, agreeably to the proposal, and all their obliga¬ 
tions then held by Mrs. Harrison, both secured and 
unsecured, were cancelled and returned to ]\Iessrs. 
Davis and Steele. The Harrisons assumed, as it is re¬ 
spectfully submitted they had a right to assume, that 
Messrs. Davis and Steele held the beneficial interest 
in said property, and that it was subject to their'direc¬ 
tion and control. The fact that Francis L. Daivis, a 
brother of one of the partners, made the note, and 
created the trust, was certainly not a circumstance 
from which the Harrisons should draw any inference, 
excepting perhaps, the reasonable one that he wajs act¬ 
ing as a holder of the title for Messrs. Davii and 
Steele. There was not and is not a scintilla of evijdence 
that the Harrisons up to this time had any suspicion 
that the wives of Messrs. Davis and Steele, particularly 
the appellant herein, were ever in the picture, i 
Again it is respectfully submitted that even had 
they known that at one time or another, title to! said 
property had been held by either Mrs. Steele or i Mrs. 
Davis, or both, this fact or circumstance would |havo 
had no particular significance, as it is a knownj fact 
that real property is constantly changing hands.! In¬ 
deed, a report from the title company at the time! that 
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Davis and Steele tendered the note to the Harrisons 
made by Francis L. Davis, which they accepted, would 
merely have sliown title in Francis L. Davis, and any 
other outstanding encumbrances on said property. So 
that as far as the Harrisons were concerned, tliey sur¬ 
rendered the obligations which they held, some secured 
and some unsecured, and accepted the note of Francis 
L. Davis, made as they assumed in behalf of Messrs. 
Davis and Steele, in the utmost good faith, and foi- 
value, without the slightest knowledge or notice, if 
such was the fact, that there was anv infirmitv in the 
instrument or defect in the title of the person negotiat¬ 
ing it to them. 

A most important fact in this connection is, that 
nowhere along the line, did the Harrisons know, or 
have any occasion to suppose that the appellant alou<'- 
with Mrs. Davis had anv interest directlv or indirectIv 
in the property in question. Indeed, they knew noth¬ 
ing in this respect until some time in October, 192G, 
when they were asked to advance a further sum for 
the purpose of paying interest on the first trust, and 
agreed to do so only upon condition that the collection 
of the rents would be placed in the hands of Mr. Harri¬ 
son or someone designated by him, so that the applica¬ 
tion of the rents could be appropriately supervised. 
11 was at this time, and for the first time, that the 
Harrisons were advised that the appellant and l\Irs. 
Davis then held title to the property. 

With the greatest deference and respect, counsel for 
the appellees, respectfully submit that the cases cited 
by counsel for the appellant in their brief, and by this 
Court as the foundation upon which it rested its deci¬ 
sion, are, when carefully examined found not to be in 
point. The indulgence of the Court is respectfully 
asked for a brief resume of those cases. 
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1. The first case referred to is that of Wafers v. Pear¬ 
son, 39 App. D. C. 10, 16. : 

In that case Maria Waters, along with her husband, 
John 0. Waters and one Albert L. Moore, entered into 
a lease of certain premises with one Isaac Pehrson. 
Upon this lease, suit was filed for rent installihents. 
Reading now from the opinion of the Court: j 

i 

i 

“Maria Waters filed a plea alleging that she 
executed the lease as surefij for her co-defeuv^ants, 
as plaintiff ivcll knew, and that she was then and 
is now the wife of John 0. Waters, and therefore 
not bound thereby * * * iJiqf applicafiok was 

made for the lease hy her co-defendants, and plain¬ 
tiff well knew that they were to carry on the\h}(si- 
ness] that he refused to let the premises to itliem 
unless defendant, whom he knew to he the Oivnrr 
of real estate, would become surety for her l\o-dr- 
fe nda n t s hy j o i n i ny in sa i d I ease. ^ ^ I 

i 

It should be borne in mind that there the contention 
was made that Mrs. Waters was a co-principal, havina 
signed the contract as principal ivith the other parties 
thereto, and not as “surety’’; and further it was! con¬ 
tended that any effort on her part to prove otherwise, 
would be a violation of the rule of attempting to yary 
the terms of a written document by parol. Itj was 
in answer to this contention that Mr. Chief Juistiee 

Shepard said: ! 

1 

“If the mere form of the contract, making the 
married woman appear as principal instead \of a 
surety, would serve to prevent judicial investiga¬ 
tion of the real nature of her obligation, the pro¬ 
vision of the statute would become a dead letter. 
* * * testimony by which the defendant ex¬ 
pects to establish her defense does not undertake 
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to vary or contradict the terms of the lease con¬ 
tract signed by her, but to show the circumstances 
under which that signature was obtained in order 
to avail herself of the protection of the statute.” 

In that case the married woman had shined the con- 
tract with her husband and another, and the contract so 
signed by her was the subject of the litigation. /?? 
formy she appeared as ''eo-principaly'' although she 
asserted that her real relation thereto was that of 

”surety.” This Court said in substance that she was 

* 

at liberty to show the real situation. 

Pearson k)iew that he was dealing with a married 
woman; hence be was on legal notice as to her limita¬ 
tions. He kaeic that her husband and his co-lessee 
were the persons really in interest, and that in insist¬ 
ing upon Mrs. Waters becoming a X)arty t o th e con- 
tr act, he was again upon legal notice that she was at¬ 
tempting to become a surety thereunder, a relation, 
which the statute in question prohibited. 

In the instant case, however, the Harrisons had no 
dealing whatsoever with Mrs. Steele, made no contract 
with her, aild were without the slightest knowledge or 
information respecting any relation she may have sus¬ 
tained towards a prior transfer of the property in- 
volvetl herein. 

Lb The ne.xt case is that of Fisk Rubber Company 
V. Muller, 42 App. D. C. 49. There the Fisk Rubber 
Company had entered into a contract with the Wash¬ 
ington Aut6 Supply Company, a corporation, whereby 
the latter concern was to sell certain tires and listed 
sundries of the former concern, which would be placed 
on consignment. The agreement to ^yhich Mr. and 
Mrs. Muller were also partieSj^ being designated as 
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'^parties of the third part/’ then sets forth ^hat in 
order more fully 


“to secure the performance of the cov^enanlts and 
the making of the payments hereinafter! cove¬ 
nanted to be made by the said party of the second 
part (The Supply Co.) unto the party of the first 
part (The Fisk Rubber Co.) and to indemnify and 
save harmless the said party of the first part,” 
etc., the parties of the tliird part (.Mr. and !Mrs. 
Muller) “have united herein as sureties in the 
amount of Two thousand dollars.” It is further 
specified that in order to secure the payment |of the 
amount of this indemnity ^promptly and without 
recourse to a suit at law or in equity, the said 
parties of the third part have, by an agreement of 
trust of even date’ assigned to trustees the! stock 
here in question.” 


1 

Quoting further the opinion of the Court, supra, 


“The supply company having defaulted in pay¬ 
ment, and the trustees under the trust agreement 
having threatened to sell the stock held by j them 
under that agreement, this bill was filed. | 

“We fully agree with the learned trial justice 
that these two agreements must be considered as 
one contract. * * * ‘Reading the two papers 

together,’ said the trial justice, ‘it is clear that the 
object of both was the guarantee to the Fisk i Rub¬ 
ber Company of the indebtedness which ipight 
accrue from the said supply company in the ffiture. 


by sales made by the former to the latter company. 
Both papers expressly state that the plaintiff and 
her husband are sureties for the said supply com¬ 
pany; and the liability which the second paper 
was made to protect, was the liability of the plain¬ 
tiff as SURETY, under the first part of thej con¬ 


tract. 


) « # * 


I 

i 


“The suretyship agreement, so far as it affected 


i 

i 

I 

! 

i 

I 

I 

[ 
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the appellee (Mrs. Muller) was clearly obnoxious 
to section 1155 of the Code, which declares, etc.’’ 
(Here follows the language of the pro\dso in ques¬ 
tion.) 

Of course such a suretyship on the part of a married 
woman was obnoxious to the proviso in Section 1155 
of tlie Code. The two agreements were part of the 
same transaction and from each it was easily ascer¬ 
tained that Mrs. Muller sustained the relation of surety 

• 

to the contracts. The adverse ])arty dealing with a 
married woman with respect to such contract did so 
at his peril, lie knew that he was dealing with a mar¬ 
ried u'oman in respect of a contract; he kneic beyond 
the |)eradventure of doiil)t that she was joining in the 
contract with her husband merely to give it additional 
weight and financial strength, and hence is charged 
with knowledge of the legal effect of such action, even 
though it had not been defined in the contract. The 
contract, however, expressly provided that Mr. and 
Mrs. ■\Iuller “liave united herein as sureties.” It is 
most respectfully and with the greatest deference to 
the Court, submitted, however, that although the deci¬ 
sion in the above case undoubtedly sound and capable 
of withstanding attack either in law or logic, it is 
wholly inapplicable to the present case. 

Mrs. Steele entered into no contract relationship 
with the Harrisons in an if capacifg. Again it may be 
said by way of distinguishing the Fisk case from the 
present one, that the Harrisons had not the slighest 
knowledge lOr information respecting any relation 
which Mrs. Steele might have sustained towards anv 
prior transfer of the property involved in this suit. 

(3) Schwartz vs. Sacks 55 App. D. C. 87. The facts 
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1 


in that case, quoting from the opinion of the Cqurt are 
as follows: j 

i 

i 

‘‘In February, 1922, Anna Sacks became the wife 
of Harry E. Goldenberg, both being residents of 
the District of Columbia. At and before that time 
she was the owner in her own right of a' certain 
parcel of real estate situate within the District. 
At the same time Harry E. Goldenberg was in¬ 
debted to Martin Schwartz upon an overdue prom¬ 
issory note, signed by himself alone, in the sum 
of $1,500. Later, to wit, in December, J922, a 
promissory note for the same amount ivad, signed 
by both Harry E. Goldenberg and his n-ifky Anifa 
SacJxs Goldenberg^ payable to said Alartin 
Schwartz, and was then delivered to him ^for the 
surrender of the former note. As part of the same 
transaction the wife executed and delivered a deed 
of trust conveying the real estate above mehtioned 
to Goodhue Weatherly as trustee, and to his'succes¬ 
sors, as security for the payment of thb note. 

Afterwards the real estate was conveved bv Mrs. 

* * , • 

Goldenberg to her father, Isaac Sacks; and the 
note and deed of trust were assigned andj trans¬ 
ferred by Martin Schwartz, before maturity, to 
Morris B. Craighead. The note remained unpaid 
after maturitv; and the trustee undertook to sell 
the premises under the terms of the deed of trust. 
Whereupon this suit was brought by the complain¬ 
ants to cancel the deed of trust and also the! prom¬ 
issory note in so far as it affected Mrs. Golden¬ 
berg, upon the claim that her husband Was the 
principal in the 'obligation, while she was but 
surety therein, and consequently that the deed of 
trust, and also her signature to the notel were 
void under the proviso to section 1155, D. C\ Code. 

1 

This Court held in substance that it was perfectly 
clear that Mrs. Sacks was merely a surety on the note 


i 

i 


I 
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of her husband upon which however, having reference 
nierely to form, she appeared as a co-maher; and fur¬ 
ther that it was her property that was plodjjced as 
security for the payment of the note. Kespectin*;- this 
question and again construing the proviso in section 
1155 of the Code, the Court by Mr. Chief Justice Martin 
took occasion to sav: 


“The proviso in question was designed to save 
them (married women) from becoming sureties 
upon the executory contracts of other persons.” 


It is respectfully submitted that the facts in the 
foregoing case are entirely dissimilar and the prin¬ 
ciples of law announced therein inap])lical)le to the one 
under consideration. In that case Mrs. Sacks was a 
parti) to the note as well as to the deed of trust secur¬ 
ing it, and of course was permitted to show her exact 
lelation to the transaction regardless of the form. Both 
the note and the deed of trust, t_o both of which she was 
a party, were executory contracts and the other parties 
to such a contract knew that flir/i were dcaliuff irith a 
married woman and hence were chargeable with legal 
notice of her limitation under the ])roviso of section 
1155 of the Code. 


The observation made with res])ect to the two pre¬ 
ceding cases is alike ai)plicable here. The Harrisons 
entered into no contract to which a married woman 


was a party; had knowledge of no facts which would 
put them on notice that a married woman was in any¬ 
wise concerned with the transaction. 


(4) Howard vs. Quinn, 55 W. L. K. 527. There the 
husband bought and received certain shares of stock 
and gave in payment therefor a joint note signed bij 
himself and wife and secured by a deed of trust on 
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i 


I 

I 

i 

I 
I 

their home which they held as tenants by the entirety. 
The original transaction was superseded by; another 
blit similar one, the wife joining in the note l^^’ith the 
husband and securing its payment on the property in 
question. In an action to prevent foreclosure on the 
ground that the wife was merely a surety aud not a 
joint principal, Mr. Justice Stafford held, amohg other 

things, i 

1 

i 

The debt for which the note and deed jof trust 
was given was the husband’s debt incurred in the 
purchase of the stock which stock became and was 
the husband’s individual property. i 

The mere substitution of the second note and 
deed of trust for the first did not represent any 
consideration received by the plaintiff wife; she 
was as much a surety or accommodation maker for 
her husband in that transaction as in the first. 

The good faith of the defendant, and his igno¬ 
rance of the fact that the debt was the sole; debt of 
the husband, and the wife only surety therefor, 
can not operate to make her contract validj. Such 
appears to be the clear result of the casesi in this 
jurisdiction. Schwartz v. Sacks, 55 AppL D. C. 
87, 52 Wash. Law Reporter 789, and cases there 
referred to and approved. j 

i 

The wife in the foregoing case was a party\ to the 

contract along with her husband; the other contract¬ 
ing party knew that he teas dealing with a married 

woman and must be held to have dealt ivith her ivith 
full Knowledge of the proviso of section 1155 of the 
Code as theretofore construed bg this court. He must 
])c hold to have had legal knowledge of the fact; that a 
married woman is permitted under the decisions of 
this court to show her real relation to a contr^t re¬ 
gardless of ichat the relation may appear to be\in the 


1 


I 
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contract itself. In other wordvS, anyone dealing with 
a married woman with respect to any contract was 
certainly doing so at his peril. 

h>om the foregoing analysis of the several cases de- 
cided bv this Court it will readilv ])e seen that each 
of them presented the (piestion of a man*ied womans' 
liability on a contract to wJiicJi she teas a partjf, in a 
snit bp the adverse contracting part if. 

In the instant case there was and is no contract in¬ 
volved so far as the Harrisons are concerned, wherein 
Mrs. Steele was a party. The contract, in the form of 
a note of Francis L. Davis, was between himself and 
the payees,—William E. Davis, and Louis r\ Steele, 
endorsed by the payees in blank and then delivered to 
Mrs. Harrison. The payment of this note was secured 
bv a deed of trust created bv the maker of the note at 
a time when he was the record holder of the title to 
the property securing the note. So that in any possible 
aspect the contract upon which the Harrisons wei-e 
attempting to enforce their remedy was a contract of 
Francis L. Davis and of the payees and endorsers of 
the note, Messrs. William K. Davis and Louis P. Steele. 

It is contended however, that because Mrs. Steele 
joining with her co-owner in a deed to Francis L. Davis, 
which it is alleged was without consideration, and that 
Francis L. Davis, being then possessed of the record 
title of the property in question created an obligation 
to be used in liquidation of debts of ^lessrs. Davis 
Steele; that therefore Mrs. Steele was in reality acting 
as surety on a contract in violation of the proviso of 
Section 1155 of the code. 


Suretyship is a relation created by the parties and 
can only be set up in a suit by or against the adverse 
party to the contract or an assignee thereunder, who 
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would, of course, take it subject to its origiiial im- 
])e(Iinieut or limitation. Mrs. Steele’s contract, in the 
sense that a deed is a contract, was a thoroughly com- 
l)leted and executed one between her, her co-grantor 
and Francis L. Davis. In suit between Francis L. 
Davis and Mrs. Steele, she might be permitted to raise 
the (luestion she is attempting to raise here.i It is 
respectfully submitted however, that the Harrispns are 
not assignees of Francis Davis in anv sense i of the 
word, but that the deed of trust executed bv Francis 
Davis to trustees securing the note created by him, 
was an eiitirely separate and indepe nde nt trandactiom 

Supposing that Francis L. Davis, while holding title 
to the ])roperty in question, had, by deed of convey¬ 
ance, transferred the property in fee to somq other 
person who took it without notice, can it be seriously 
doul)t(‘d hut that the grantee of Francis Davis iwould 
have taken iin indefeasible title to the property so far 
as anv claim on the part of Mrs. Steele is concerned? 
ir this were not true title to realty would rest on a 
foundation so flimsy and uncertain as to prevent its 
ac(|uisition and transfer with any fair degree of safety. 

It is again respectfully submitted that when! Mrs. 
S(<*e!e conveyed her interest to Francis Davis, either 
with or without consideration, she forever precluded 
herself from challenging that conveyance aftpr the 
rights of innocent third parties had intervened, i Mrs. 
Harrison acquired the note of Francis L. Davis through 
Messi-s. Davis & Steele under each and every of the 
conditions re(|uired to bring it clearly within thq pur¬ 
view of the provision of Section 1356 of the Code re- 
h:ti]ig to holders in due course, namely: j 


(a) That the instrument was complete! and 
regular upon its face. | 


\ 

i 


I 

I 
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(b) That she became the holder of it before it 
was overdue, and without notice that it had been 
previously dishonored, if such was the fact. 

(c) That she took it in good faith and for value. 

(d) That at the time it was negotiated to her 
she had no notice of iniirmitv in the instrument 
or defect in the title of the person negotiating it. 


At the time ^Irs. Harrison acquired the note in 
question, she surrendered obligations of the payees of 
the note, part of which being secured on the property 
in question and part ])eing unsecured; that she took it 


in good faith is unquestioned; that she had no notice 


of anv iniirmitv 

•> » 


in the instrument or defect in the 


title of the persons negotiating it is similarly un¬ 
challenged. I It is also undisputed that neither of the 
Harrisons had the slightest notice or knowledge of anv 
fact or circumstance which would tend to put them 
upon inquiry of anything which transpired with re¬ 
spect to this pro])erty ])rio r to t he delivery to themjof 
the note in question, made by Francis L. Davis, and 
^cured on said property. Surely the theory and fact 
of suretyship must rest upon something tangible, and 
it is respectfully urged that nowhere in the picture, so 
far as the Harrisons were concerned, was there the 
least suggestion of any such relation on the part of 
Mrs. Steele to the transaction. 


MRS. STEELE’S ACTION IN THE MATTER. 

The court, by its recent opinion, has decided that 
Mrs. Steele, along with her co-tenant, did not execute 
the deed to Francis L. Davis by reason of fraudulent 
representations of certain of the appellees. It has fur¬ 
ther decided that such a charge was not, in the judg¬ 
ment of the Court, sustained by the evidence. It is 
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tlieret'oro onlv fair and reasonable to assert thai Mrs. 
Steele knew exactly what she was doing wh0n she 
signed and executed the deed to Francis L. Davi0. We 
lhei-ei*ore respectfully invoke at the hands of the! court 
that other not less firmly established equitable' prin- 
ci])le that wliere one of two innocent parties must suf¬ 
fer, that i)arty whose conduct either produced orj more 
strongly contributed to the situation must be^r the 
Inirden, I 


Where one of two innocent parties must suffer 
a loss, the one who is the cause or occasion of the 
confidence by which the loss has been caused, will 
be made to bear it. ! 

Williams vs. Paine 7 App. D. C. 23; | 

(^arusi vs. Savary 6 App. D. C. 330; | 

Congregational Church vs. Bright 28 App. D. C. 

229. " ; 

A Court of equity will not lend its aid to ain at¬ 
tempt by plaintiff to repudiate a transaction for 
which he was fully responsible, to the injuty of 
one who had every reason to assume the regularity 
of that transaction. i 


Staples V. Port Graham Coal Co. 46 App. t). C. 
542. I 

Where one of two innocent parties must suffer 
by the act of a third, the one who made the i loss 
possible must bear it. 

Perkey vs. Williams 45 App. D. C. 590, 

Moore vs. Moore, 47 App. D. C. 23. 


!Mrs. Harrison held the obligation of Messrs. Davis 
& Steele. She was asked to consent to a consolidation 
thereof and accept as security therefor a deed of t^'ust 


on the property involved herein. She did this. 


De- 







18 


fault having been made in both principal and inter¬ 
est and continued for a long time, she foreclosed under 
the trust. It would be difficult, if not impossible to 
restore her to her original position as she surrendered 
notes already long in arrears at the time of the sur- 
render; she returned obligations to Messrs. Davis & 
Steele, which similarly were in default, but with re¬ 
spect to which she had a much stronger expectancy of 
payment than now, due to a change of circumstance in 
the interim of over two vears. The action of Mrs. 
Steele investing in Francis Davis the title to said prop¬ 
erty made possible the results above detailed. It is 
res])ectfully submitted that she ought not now be per¬ 
mitted to take advantage of her own conduct. 

Counsel for appellees again respectfully invite 
the Court’s attention to its opinion in the case of 
Shacklett v. Columbia National Bank, 57 Appeals, 
I). C. 130, and with the greatest deference, submits 
that the princi])le announced in that case is decisive in 
the instant case. 

In that case Mrs. Shacklett had no obligation with 
the Columbia National Bank. She was however pos¬ 
sessed of certain shares of corporate stock, which, on 
the face of the certificate showed such ownership in 
her own name. Her husband, desiring to obtain a loan, 
borrowed this certificate from his wife, who on the 
reverse side thereof assigned the same in blank. The 
husband then took this certificate to the bank, and 
obtained a loan thereon. By a parity of reasoning it 
would seem that the bank was put upon inquinj from 
a ]:)hysical examination of the certificate, for the reason 
that it clearly showed ownership by ^Irs. Shacklett on 
the face of it and a blank assignment by her on the 
back. An inspection of the certificate would at least 
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have disclosed that Mrs. Shacklett had been conn(?cted 
with the same; that at sometime she owned it, althpugli 
it might not show the precise date of her assignment; 
tliat the assignment by Mrs. Shacklett on the back of 
said cerliticate and the delivery by her to her husband 
was without cons iderati o. n was undisp uted. She|fur¬ 
ther testified that she did not participate in the loan 
from the bank and w*as not present when the loan: was 
made. I 

It w'as urged in behalf of Mrs. Shacklett that the 
transaction came clearly wdthin the proviso of septioii 
1155 of the Code, and all the more so for the reason 
that the hank ivas clearly on notice that the hust^anfl 
icas nsiny property appropriately ear-}narke(l as Jiav- 
iny belonyefi to his wife; and hence the bank d^alt 
with the husband wdth reference to the wdfe’s property, 
at its peril. | 

The lower court sustained this contention and j^red- 
icated its action upon the Waters-Pearson case,; the 
Fisk Rubber Co. case, and the Schwartz vs. Sacks case, 
supra. I 

This Court however, decided, that none of the ckses 
i-eferred to w’ere applicable to the facts in the Shack¬ 
lett case. It decided that Mrs. Shacklett was not a 
party to the transaction whereby the several banks 
made tlie loans to her husband and received the scol- 
lateral stock from him. Said the Court:— 

‘‘She assumed no liability w’hatever with're¬ 
spect to her husband’s debts either as sui^ety 
or guarantor, accommodation drawer, accep'tor, 
maker or endorser. Nor did she pledge her prop¬ 
erty as security for any such executory obliga¬ 
tion.” 
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In the liulit of the facts and circumstances whv was 
not the action of Mrs. Shacklett equivalent to tlie 
pledge of her ])roperty for her hushaiurs executory 
obligatio]! with wlii^*h, of course, she had tio possihle 
concern? The answer to this inquiry comes in lan¬ 
guage clear and compelling. 


“It is true that the stock wliicli was hypolh- 

ecated hv lier husband had be(ni (»wii<'d bv her, 
* • 

but before it was pledged to the bank the plaintiff 
had endorsed and transferred it to her husband 
and delivered it into his possession.’’ 


Again the inquiry might arise, where a transaction 
of this character is witjiont consideration, and a fortior- 
ari when between husband and wife, why it sho^eil 
not be struck down bv the court on the ground that the 
third party to the contract wa^, at best on iiKpiiry re¬ 
specting the same. To this iiujuiry the court again 
gives an answer both sound in logic and grounded in 
reason. 


“This (the endorsing and delivery of the stock 
into the possession of her husband) she had a full 
^’i^ht to dp, and for the ])urposes of the transac¬ 
tions between her husband and the banks the 
stock in question was, at the time of the hypotheca¬ 
tion, his_stockj not ])laintiiT's, and she did not 
“make any contract as surety or guarantor, with 
the bank or with her husband.” 

Counsel for a])})ellees respectfully urge that this 
language of the court in the Shacklett case is absolutelv 
unassailable, and most impelling in the case now under 
consideration. Xay, more than this,—that the parallel 
is inescapable. 
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If Mrs. Sliacklett had a right to loan h er personal 
l)ro]X‘rty, to lier hnshand for the purpose of paying 
his (lo])ls, or enabling him to raise money for Ips pur- 
])oses, all)eit, she executed a blank assignment tihereof 
and made delivery of the same to him, then why| would 
Mrs. Steele be precluded from transferring her prop¬ 
erty, whether real or personal to a third party pro¬ 
vided only that she observed the form required, td) make 
such transfer, if realty, so as to completely divert her¬ 
self of said property and thereby enable the thirct party 
to create an obligation in liquidation of existing ob¬ 
ligations of her husband:' In the instant case, we re- 
si)ectfully submit Mrs. Harrison stands in a stronger 
position than did the Columbia National Bank, because 
she had not the slightest intimation or kiiowledge of 
any I'a.ct which would put her on notice respecting Mrs. 
8lo(‘le’s relation to the transaction. 

Wlnni Mrs. Sliacklett transferred and delivered to 
h(‘r husband the stock certificate in question without 
consideration and he borrowed money thereon!, this 
('onrt lu*l(l that she did not sustain towards siich a 
transaction the relation “either as surety, guarantor,” 
elc. Does it not therefore logically follow that iwhen 
Mrs. Ste(de transferred her property to Francis Davis^ 
who, in turn and upon the strength thereof created an 
obligation for which it was chargeable, she di^ not 
stand in tlie relation of surety or guarantor? j 

If it be true,—and it was true, “That the gtock 
which was hypothecated by him (Mrs. Sliacklett's 
husband) had been owned by her, but before itl was 
pledged to the bank the plaintiff had endorsed! and 
traiisfen-ed it to her husband and delivered it; into 
his possession, thereby making it hi_s property as be¬ 
tween the husband and the bank, ” then is it! not 





0 -) 


equally true that “for the purposes of the transac¬ 
tion” the transfer by Mrs. Steele of her property' 
by deed to Francis L. Davis, who in turn created the 
obligation under consideration, made the property in 
qu estion h is (Davis’) propert y as betwee n the said 
Davis and M rs. Harrison? 

Again, if Mrs. Scliacklett did not as this Court 
h(dd ” ' }nake ainj co)itract as surety or guarantor' 
■with the bank or irith her husband" when she as¬ 
signed i}i blank a stock certificate upon which her 
name appeared as oioter, and delivered the same to 
her husband, who in turn borrowed monev thereon 
for his own purposes, then reasoning by analog}^ it 
is difficult to pcrceire hotr Mrs, Steele can be said to 
have }nadc a co)itrart as surety or guarantor when 
she tra)isferred by deed her property to Francis L. 
Dads, u'Juj thereafter created the e}icumbrance against 
the Same. 

For these and otlier reasons the appellees respect¬ 
fully })ray that tliey may be granted a rehearing in this 
cause, its mandate stayed, that the judgment and ojh]!- 
ion heretofore handed down be set aside, this cause to 
be restored; to the argument docket, and a new date set 
for such an argument. 

O 

Respectfully submitted, 

R. B. Dickey, 

Edward C. Kriz, 

Attorneys for Appellees. 




